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SLS 08RS-598 ORIGINAL

Regular Session, 2008
SENATE BILL NO. 422

BY SENATOR DUPLESSIS

CABLE TELEVISION. Provides for the Consumer Choice Television Act. (gov sig)

AN ACT

To enact Chapter 10-A of Title 45 of the Louisiana Revised Statutes of 1950, to be
comprised of R.S. 45:1356 through 1370, relative to cable services and video
services, to create the "Consumer Choicefor Television Act”; to provide guidelines
for cable services and video services; to providefor certificate of franchise authority
to be distributed by the secretary of state; to provide for franchise fees associated
with cable services or video services; to provide for franchise fee audits and dispute
resolutions; to provide for the distribution of these fees; to provide for a prohibition
against build-out requirements; to authorize a local governmental subdivision to
regul ate acertificate holder; to prohibit discrimination with regardsto cable services
or video services, to provide for public, educational, and governmental access
programming streams and support; to provide for local franchise agreements; to
providefor aprohibition of in-kind contributionsor grants; and to providefor related
matters.

Be it enacted by the Legidature of Louisiana
Section 1. Chapter 10-A of Title 45 of the Louisiana Revised Statutes of 1950,

comprised of R.S. 45:1356 through 1370, is hereby enacted to read as follows:
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CHAPTER 10-A. CONSUMER CHOICE FOR TELEVISION ACT

81356. Short title

ThisChapter shall beknown and may becited asthe" Consumer Choice

for Television Act".

81357. Legidativefindings

The Legidlature of Louisiana finds and declares that it is the policy of

this state to increase competition for cable services and video services

throughout the state in order to provide the widest possible diversity of

infor mation and new r esour cestothegener al public and to encour ageeconomic

development in this state. Increased competition in cable services and video

servicesnot only providesconsumer swith mor echoice, better prices, and better

services, but also speedsthe deployment of new communication technologiesto

the public.

81358. Definitions

When used in this Chapter:

(1) " Cable service' meansthe one-way transmission to subscribers of

video programming or other programming service and any subscriber

interaction requir ed for thesalection or use of such video programmingor other

programming service, but shall not include any video programming provided

by a commer cial mobile service provider.

(2) " Cableservice provider" meansany person or entity that provides

cableserviceover acablesystem and directly or through one or more affiliates

ownsasignificant interest in such cable system, or who otherwisecontrolsor is

responsible for, through any arrangement, the management and operation of

such system.

(3) "Cable system" means a facility consisting of a set of closed

transmission paths and associated signal generation, reception, and control

equipment that is designed to provide cable service which includes video

programming and which is provided to multiple subscribers within _a
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community but does not include the following facilities or systems:

(a) A facility that servesonly to retransmit thetelevision signals of one

or moretelevision broadcast stations.

(b) A facility that serves subscriberswithout using any public right-of-

(c) A facility of acommon carrier which issubject, in wholeor in part,

to common carrier regulation, except that such facility shall be considered a

cable system to the extent the facility is used in the transmission of video

programming directly to subscribers, unless the extent of such useis solely to

provide inter active on-demand ser vices.

(d) An open video system to the extent the system is deemed under

federal law not to be a cable system.

(e) Any facilitiesof an electric utility used solely for operatingitselectric

system.

(4) " Certificate" meansthe certificate of franchise authority issued by

the secretary of state to a person or entity to provide cable service or video

servicein this state.

(5) " Commercial mobile service provider" means an interconnected

radio communication service carried on between mobile stations or receivers

and land stations, and by mobile stations communicating among themselves,

provided for profit and to the public or to a substantial portion of the public.

(6) "Franchise" means an initial authorization, or renewal of an

authorization, issued by a franchising authority regardless of whether the

authorization isdesignated as a franchise, per mit, license, r esolution, contr act,

certificate, agreement, or otherwise, that authorizes the construction and

oper ation of a cable system, or other wirelinefacilities used to distribute video

programming services, in the public rights-of-way.

(7) " Franchise authority" means any gover nmental entity empower ed

by federal, state, or local law to grant a franchise for cable service or video
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service.

(8) " Grossrevenues' meansall revenuesreceived from subscribersfor

the provision of cable service or video service, including franchise fees and all

revenuesreceived from non-subscribersfor advertising disseminated through

cableserviceor video serviceand homeshopping services. Grossrevenuesshall

not include all of the following items:

(a) Amounts billed and collected from subscribersto recover any tax,

surcharge, or gover nmental fee.

(b) Any revenue not actually received, even if billed, such as bad debt.

(c) Any revenue received by any affiliate or_any other person in

exchangefor supplying goods or servicesto the cable service provider or video

service provider.

(d) Any amounts attributableto refunds, r ebates, or discounts.

(e) Any revenues from latefees, returned check fees, or interest.

(f)_Any revenuesfrom salesor rental of property, except such property

the subscriber is required to buy or rent exclusively from the cable service

provider or video service provider to receive cable service or video service.

() Any revenuesfrom servicesprovided over the cable system or other

wireline facilities used to distribute video programming services that are not

classified ascableservicesor video servicesincludingwithout limitation revenue

received from telecommunications services, information services but not

excluding cableservicesor video services, | nter net accessser vices, and dir ectory

or Internet advertising revenues, including but not limited to yellow pages,

white pages, banner advertisements, and electronic publishing advertising.

Wher ethesaleof any non-cableserviceor non-video serviceisbundled with the

sale of one or mor e cable services or video services and sold for a single non-

itemized price, theterm " grossrevenues' shall includeonly thoserevenuesthat

areattributableto cableservicesor video servicesbased on theprovider'sbooks

and records.
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(h)  Any revenues from sales for resale with respect to which the

pur chaser isrequired to pay afranchisefee, provided thepurchaser certifiesin

writingthat it will resell theserviceand pay afranchisefeewith respect ther eto.

(i) Any amountsattributableto areimbursement of costs, including but

not limited tothereimbur sementsby programmer sof marketing costsincurred

for the promotion or introduction of video programming.

(1) _Any revenues from providing or maintaining inside wiring.

(9) "Incumbent serviceprovider" means any cable service provider or

video service provider providing cable service or video servicein a particular

municipality or unincorporated area of a parish on the effective date of this

Chapter.

(10) "Local governmental subdivision" means any parish or

municipality.

(11) " Predecessor"” shall include but not be limited to any entity that

directly or indir ectly through oneor mor einter mediaries, controls, iscontrolled

by, or isunder common control with aperson receiving, obtaining, or operating

under amunicipal or parish cablefranchisethrough merger, sale, assignment,

restructuring, or any other type of transaction.

(12) " Publicright-of-way" meanstheareaon, below, or aboveapublic

roadway, highway, street, public sidewalk, alley, or waterway.

(13) "Video programming"’ means programming provided by, or

generally considered comparable to programming provided by, a television

broadcast station.

(14) "Video service' means video programming services provided

through wireline facilities located at least in part in the public rights-of-way

without regard to delivery technology, including I nter net pr otocol technology.

"Video service' shall not include any video programming provided by a

commercial_ mobile service provider as defined in this Section or video

programming provided aspart of aservicethat enablesuser sto access content,
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infor mation, e-mail, or other services offered over the public internet.

(15) "Videoserviceprovider" meansany entity providing video service.

"Video service provider" shall not include a cable service provider or any

affiliate, successor, or assign of a cable service provider operating under a

franchise agreement with alocal governmental subdivision in this state on the

effective date of this Chapter.

81359. Certificateissued by the state; eiqgibility

A. Any person or entity seekingto providecableserviceor video service

in this state after the effective date of this Chapter shall file an application for

a state franchise with the secretary of state asrequired by this Section.

B. The secretary of state may impose a fee for such application, after

developing a fee schedule in accordance with the procedures set forth in the

Administrative Procedur e Act.

C. The secretary of state shall issue a certificate authorizing the

applicant to offer cable service or video servicein this state within ten days of

receipt of an affidavit submitted by the applicant and signed by an officer or

general partner of the applicant affirming all of thefollowing items:

(1) Theapplicant agreesto comply with all applicablefederal and state

laws and regulations.

(2) A list of municipalities and parishesto be served, in whole or part,

by the applicant, which list shall be updated by the applicant prior to the

provision of cable service or video service to an area within a previously

undesignated local gover nmental subdivision.

(3)_Thelocation of theprincipal place of business and the names of the

principal executive officers of the applicant.

D. Thecertificateissued by the secretary of stateshall contain all of the

following:

(1) A grant of authority to provide cable service or video service as

requested in the application.
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(2) A grant of authority to construct facilitiesalong and over the public

roadsor publicworksor publicrights-of-way and along and parallel to any of

therailroads and watersin the state whether owned, maintained, or provided

by alocal gover nmental subdivision or the statein thedelivery of that service,

subject to the laws of this state, including the lawful exer cise of police powers

of thelocal gover nmental subdivisionsin which the serviceis deliver ed.

(3) A statement that the franchise is for a term of ten vyears, is

renewable, and is nonexclusive.

E. Thecertificateissued by the secretary of stateisfully transferableto

any successor in interest to the applicant to which it is initially granted. A

notice of transfer shall be promptly filed with the secretary of state within ten

days of the completion of thetransfer.

F. Thecertificateissued pursuant to thisChapter may beter minated by

thecableserviceprovider or videoserviceprovider by submittingwritten notice

of thetermination to the secretary of state.

G. A holder of acertificatewho seeksto amend itscurrent certificateto

include additional areasto be served shall file an amended application which

reflectsthe new service area to be served.

H. The failure of the secretary of state to notify the applicant of the

incompletenessof theapplicant'saffidavit or issueacertificatebeforethetenth

day after receipt of a completed affidavit shall constitute issuance of the

certificate applied for without further action on behalf of the applicant.

|. A cableserviceprovider isdeemed to have or have had afranchiseto

provide cable service in_a specific local governmental subdivison on the

effective date of this Chapter if any predecessor of the cable service provider

had a cable franchise agreement granted by that specific local governmental

subdivision on the effective date.

81360. Statefranchise; effect on existing local franchise agreement

Any incumbent serviceprovider providing cableserviceor video service
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in this state on the effective date of this Chapter under a franchise previously

granted by a local gover nmental subdivision is not subject to nor may it avail

itself of the state-issued certificate of franchise authority provisions of this

Chapter with r espect tothat local gover nmental subdivision until such franchise

expires. Notwithstanding any other provision of law to the contrary, any such

cableserviceprovider or video serviceprovider may offer cableserviceor video

serviceunder astate-issued certificateof franchiseauthority in accor dancewith

theprovisionsof thisChapter upon meeting oneof thefollowing cir cumstances:

(1) Offering service in _local governmental subdivisions where it

currently does not have an existing franchise.

(2) A mutually agreed upon date set by both the local gover nmental

subdivision issuing the existing franchise and the incumbent service provider

subject to theexisting franchiseto ter minatethe existing franchise provided in

writing to the secretary of state on aform reguired by the secretary of state.

(3) __The expiration, prior to renewal or extension, of its existing

franchise.

81361. Franchisefee

A. Theholder of acertificatemay berequired, pur suant to an ordinance

adopted by the local gover nmental subdivision, to pay a franchise fee equal to

a specified percentage of such holder's gross revenues received from the

provision of cable service or video service to subscribers located within the

municipality or unincorporated areas of the parish and from advertising

disseminated through cableserviceor video serviceand homeshopping services

asallocated under Subsection D of this Section. However , thisper centage shall

not exceed the lesser of the incumbent service provider's franchise fee rate

imposed by the local gover nmental subdivision, if any, or five percent of the

holder's gross revenues as defined in this Chapter. The ordinance imposing

such franchisefeeshall set forth thecertificatefranchisefeer atewhich shall be

uniformly applicable to all holders of a state-issued certificate of franchise
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authority within the local gover nmental subdivision. Thelocal gover nmental

subdivision shall provide a copy of the enabling ordinance to the holder of a

certificate as a condition to receiving any franchise fee payments. As a

condition precedent to a certificate holder's obligation to pay a franchise fee

established or changed pursuant to this Section, the local governmental

subdivision shall provideeach certificateholder with acopy of each ratechange

notification at least forty-five daysin advance of the effective date of therate

change.

B. The holder of a certificate shall pay to the local governmental

subdivision quarterly theaggr egateamount of thefranchisefeespayableunder

this Section. Each payment shall bemadewithin thirty daysafter theend of the

preceding quarter for which payment isbeing made and shall be accompanied

by a statement showing the certificate holder's gross revenues attributable to

the local governmental subdivision for that quarter.

C. Any supporting statements shall be confidential and exempt from

disclosure asproprietary and trade secr et information under any provision of

Statelaw.

D. Theamount of acable service provider'sor video serviceprovider's

non-subscriber revenues from advertising disseminated through cable service

or_video service and home shopping services that is allocable to a local

gover nmental subdivision is equal to the total amount of the cable service

provider'sor video service provider'srevenue received from such advertising

and _home shopping services multiplied by the ratio of the number of

subscribersin such municipality or in the unincor por ated area of such parish

on the preceding January first to the total number of subscribers receiving

cable service or video service from the cable service provider or video service

provider on that date.

E. The holder of a certificate may designate that portion of a

subscriber's bill attributable to any franchise fee imposed pursuant to this
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Chapter and recover such amount from the subscriber as a separatelineitem

on thebill.

F. Nolocal governmental subdivision shall levy any tax, license, fee, or

other assessment on acable serviceprovider or video service provider for or in

connection with the use of public rights-of-way other than the franchise fee

authorized by thisSection or feeauthorized by R.S. 45:1365 or acablefranchise

feeor other fee imposed upon acableserviceprovider or video serviceprovider

in an existing franchise prior to the effective date of this Chapter. No local

governmental subdivision shall levy any other tax, license, fee, or other

assessment _on _a cable service provider or video service provider or its

subscribers, which isnot generally imposed and applicableto a majority of all

other businesses. Nothingin this Subsection shall restrict theright of any local

gover nmental subdivision to impose ad valor em taxes, service fees, salestaxes,

or other taxes and fees lawfully imposed on other businesses within such local

gover nmental subdivision.

G. Thecertificatefranchisefeeauthorized by thisSection shall bein lieu

of any per mit fee, encr oachment fee, degr adation fee, inspection fee, or other fee

assessed by a local governmental subdivision on_a certificate holder for

occupation of or work within its public rights-of-way.

81362. Franchisefee audits and dispute resolution

A. Thelocal gover nmental subdivision, upon r easonablewritten request,

may review the business records of a cable service provider or video service

provider to the extent necessary to ensure payment of the franchise fee in

accordancewith R.S. 45:1361.

B. Any suit with respect to a dispute arising out of or relating to the

amount of thefranchisefeedueto alocal gover nmental subdivision under R.S.

45:1361 shall befiled either by the local gover nmental subdivision seeking to

recover an additional amount alleged to be due, or by the certificate holder

seeking a refund of an alleged overpayment, in a state or federal court of
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competent jurisdiction within three years following the end of the month to

which thedisputed amount relates; however , thistime period may be extended

by written agr eement between thecertificateholder and thelocal gover nmental

subdivision.

C. Prior tofiling suit, thelocal governmental subdivision or certificate

holder shall givetheother party written noticeof any disputenot resolved inthe

normal cour se of business. Representatives of both parties, with authority to

settle the dispute, shall meet within thirty calendar days after receipt of the

notice, and thereafter as often as reasonably deemed necessary, to exchange

relevant information and attempt to resolve the dispute. If the disputeis not

resolved within sixty calendar days after receipt of the notice, either the local

governmental subdivision or certificate holder may initiate nonbinding

mediation. Good faith participation in and completion of the negotiation and

mediation procedur esset forth in thisSubsection shall beacondition pr ecedent

to proceeding with thesuit beyond itsfilingtointerrupt theprescriptive period

set forth in this Section.

D. The local governmental subdivision may not employ, appoint, or

retain any person or entity for compensation that is dependent in any manner

upon the outcome of any such audit, including the audit findings, therecovery

of fees, or the recovery of any other payments. A person or_entity may not

solicit or accept compensation dependent in any manner upon the outcome of

any such audit, includingtheaudit findings, ther ecovery of fees, or ther ecovery

of any other payments.

E. A local governmental subdivision may contract with a third-party

administrator for the collection of the franchise fees and enforcement of the

provisions of this Chapter.

F. Each party shall bear its own costs and attorney fees incurred in

connection with any and all of the activities and procedures set forth in this

Section.
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81363. Prohibition against build-out requirements

No franchising authority, state agency, or political subdivision of the

statemay impose any build-out requirementsfor construction of acablesystem

or wirelinefacilitiesused to distributevideo programming servicesor for cable

service or video service deployment on a holder of a certificate, subject to the

provisions of Title 48 of the L ouisiana Revised Statutes of 1950.

81364. Public, educational, and gover nmental access programming streams

A. Not later than one hundred twenty days after a request by a local

gover nmental subdivision, the holder of a certificate shall provide the local

gover nmental subdivision in which it provides cable service or video service

with capacity in its network to allow public, educational, and gover nmental

(PEG) access programming streams for noncommercial programming

consistent with this Section.

B. The holder of a certificate shall designate a sufficient amount of

capability on its cable system or wireline facilities used to distribute video

programming services to allow for the provision of a compar able number of

PEG access programming_streams a local _governmental subdivision has

activated under thefranchiseagr eement of theincumbent serviceprovider with

themost subscribersin such local gover nmental subdivision as of the effective

date of this Chapter. If alocal governmental subdivision did not have PEG

aCCcess programming streams as of the effective date of this Chapter, the cable

service provider or video service provider shall furnish, upon written request,

capability sufficient to support up to three PEG access programming streams

for alocal gover nmental subdivision with apopulation of at least fifty thousand

and up to two PEG channels for a local governmental subdivison with a

population of lessthan fifty thousand. However, a holder of a certificate shall

beunder noobligation to carry PEG accessprogramming streamson abasic or

analog tier.

C. A local governmental subdivison may use one PEG access
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programming stream without restrictions relating to repeat programming

provided in this Section. To qualify for any additional PEG accessing

programming stream authorized by this Section, a local gover nmental

subdivision shall certify that the additional PEG access programming stream,

upon activation, will be utilized for at least eight continuous hours of non-

repeating content per day. If alocal governmental subdivision failsto utilize

any additional PEG access programming stream for at least eight continuous

hour sof non-repeating content per day, such PEG access programming stream

shall no longer be made available to the local gover nmental subdivision and

may be programmed at the discretion of the cable service provider or video

serviceprovider. At such timeasthelocal gover nmental subdivision can certify

to the cable service provider or video service provider a schedule for at least

eight continuous hour s of non-repeating daily programming, the cable service

provider or video service provider shall restore the previoudy lost

programming stream.

D. The operation of any PEG access programming stream provided

pursuant to this Section shall be the responsibility of the municipality or the

parish receiving the benefit of such programming stream and holder of a

certificate bears only the responsibility for the transmission of such

programming stream.

E. The local governmental subdivison shall ensure that all

transmissions of content and programming provided by or arranged by them

to be transmitted over a PEG access programming stream by a holder of a

certificate are provided and submitted to the cable service provider or video

service provider in a manner or form that is capable of being accepted and

transmitted by the provider over its network without further alteration or

changein the content or transmission signal and which is compatible with the

technology or protocol utilized by the cable service provider or video service

provider to deliver its cable service or video service.
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F. Where technically feasible, the incumbent service provider shall,

upon receipt of awritten request of a holder of a certificate, negotiate in good

faith to interconnect its cable system or wireline facilities used to distribute

video programming serviceswith the cable system or wiredinefacilitiesused to

distribute video programming services of such certificate holder on mutually

acceptable and reasonable termsin order to enable such certificate holder to

gain access to PEG programming. |nterconnection may be accomplished by

dir ect cablemicr owavelink, satellite, or other r easonablemethod of connection.

No incumbent service provider shall withhold inter connection with another

cable service provider or video service provider.

G. A holder of a certificate is not required to interconnect for, or

otherwise to transmit, PEG content that is branded with the logo, name, or

other identifying marks of another cable service provider or video service

provider, and amunicipality or parish may requirea cable service provider or

video serviceprovider toremoveitslogo, name, or other identifying marksfrom

PEG content that isto be made available to another provider.

81365. In-kind contributions; PEG access support

A. Local governmental subdivisions ar e prohibited from imposing in-

kind compensations and grants.

B. Notwithstanding any other provision of law tothecontrary, if alocal

gover nmental subdivision was receiving PEG access support in the form of

periodic payments equal to a percentage of grossrevenuesor a prescribed per

subscriber amount from an incumbent service provider on the effective date of

this Chapter, theholder of a state-issued certificate of franchise authority may

be required, pursuant to an ordinance adopted by the local governmental

subdivision, to make the same periodic payments to the local gover nmental

subdivision equal to the same percentage of gross revenues or_prescribed per

subscriber amount. To the extent a local governmental subdivision was

receiving PEG access support in the form of a lump sum payment from an
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incumbent service provider that remains unsatisfied as of the effective date of

this Chapter, theholder of a state-issued certificate of franchise authority may

be required, pursuant to an ordinance adopted by the local governmental

subdivision, to provide the same lump sum payment to the local gover nmental

subdivision based on its proportion of the total number of cable service

subscribersor video service subscribers of all cable service providersor video

serviceprovidersinthelocal gover nmental subdivision. However , any payment

reguired by alocal gover nmental subdivision under this Section shall end upon

the expiration date set forth in the incumbent service provider's franchise

agreement that was in effect as of the effective date of this Chapter. No

payments shall be due pursuant this Section until the local gover nmental

subdivision notifiestheholder of astate-issued cer tificateof franchiseauthority,

in writing, of the percentage of gross revenues, the per subscriber amount, or

the lump sum payment amount and the expiration date of the local franchise

containing these obligations.

C. Paymentsunder this Section shall be madein the same manner asa

part of the certificate holder's payment of franchise fees pursuant to R.S.

45:1361, and all definitions, exemptions, and administrative provisions

applicableto franchise fees shall apply to such payments.

D. The holder of a state-issued certificate of franchise authority may

designate that portion of a subscriber's bill attributable to any payments

reguired by this Section and recover the amount from the subscriber as a

separ ate line-item on the bill.

E. All payments made to a local governmental subdivision under this

Section are paid in accordance with 47 USC 531 and 541(a)(4)(B) and shall be

used by the local governmental subdivision as allowed by federal law only to

support the capital costsincurred for the construction and operation of PEG

access programming stream content and facilities.

F. Nofranchisefeesasrequiredin R.S. 45:1361 shall apply to payments
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made pur suant to this Section.

81366. L ocal government authority

A. A local governmental subdivision's authority to regulate the holder

of acertificateislimited to the following items:

(1) A requirement that the holder of a certificate which is providing

cableserviceor video servicewithin thelocal gover nmental subdivision register

with the local governmental subdivision and maintain a current point of

contact.

(2) Theestablishment of reasonableguidelinesregardingtheuseof PEG

access programming streams.

B. A local governmental subdivision shall allow the holder of a

certificatetoinstall, construct, and maintain a networ k within public rights-of-

way and shall provide the holder of a certificate with open, comparable,

nondiscriminatory, and competitively neutr al accesstothepublicrights-of-way.

All useof publicrights-of-way by theholder of acertificateisnonexclusive, and

alocal governmental subdivision may not discriminate against the holder of a

certificate regarding any of the following items:

(1) Theauthorization or placement of anetwork in publicrights-of-way.

(2) Accessto abuilding or other property.

(3) Utility pole attachment terms.

C. Nothing contained in thisChapter shall impair thelawful exer cise of

existing police powers of the local governmental subdivisions in which cable

service or video serviceisdelivered.

81367. Discrimination prohibited

A. A cable service provider or video service provider that has been

granted a certificate may not deny access to service to any group of potential

residential subscriber sbased on theincome of theresidentsin thelocal areain

which such group resides.

B. For purposes of determining whether a cable service provider or
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video service provider has violated the provisions of Subsection A of this

Section, cost, density, distance, and technological or commercial limitations

shall betaken into account. Theinability to servean end user because a holder

is prohibited from placing its own facilitiesin a building or property shall not

befound to beaviolation of Subsection A of this Section. Use of an alter native

technology that providesa compar able content, service, and functionality shall

not beconsider ed a violation of Subsection A of this Section. This Section may

not be construed as authorizing any general construction or deployment

requirements on_a cable service provider or video service provider in

contravention of R.S. 45:1363.

C. Any potential residential subscriber or _group of residential

subscribers within_a municipality or parish identified pursuant to R.S.

45:1359(C)(2) who believesthey arebeing denied accessto servicesin violation

of Subsection A of this Section may file a complaint with the attorney general,

along with a clear statement of the facts and the infor mation upon which they

arerelying to support the complaint. Upon receipt of any such complaint, the

attorney gener al shall serve a copy of the complaint and supporting materials

upon the subject cable serviceprovider or video serviceprovider whowill have

sixty daysafter receipt of such infor mation to submit awritten answer and any

other relevant infor mation theprovider wishestosubmit totheattor ney general

in response to the complaint. |f, after further investigation of the allegations

contained in the complaint, the attorney general determines based on the

information submitted or gathered pursuant to such a processthat a material

violation of Subsection A of thisSection hasoccurred, theattor ney gener al shall

issueawritten order settingforth thebasisfor such findingand givingthecable

service provider or video service provider a reasonable time to cure such

violation.

81368. Compliance

If theholder of acertificateisfound by acourt of competent jurisdiction
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to bein noncompliance with the requirements of this Chapter, the court shall

order theholder of thecertificate, within a specified r easonable period of time,

to curethe noncompliance.

81369. Applicability of other laws

A. Nothing in this Chapter shall apply to a local governmental

subdivision which has a home rule charter existing or adopted when the

L ouisiana Constitution of 1974 was adopted and which is governed by Article

V1, Section 4 of the Louisiana Constitution of 1974. However, a local

gover nmental subdivision operating pursuant to such a home rule charter

provision may by ordinance elect to be governed by the provisions of this

Chapter.

B. With respect to local gover nmental subdivisions which have home

rulecharter sadopted after thel ouisianaConstitution of 1974 wasadopted and

which are governed by Article VI, Section 5 of the L ouisiana Constitution of

1974 and with respect to other local gover nmental subdivisions without home

rulecharters, such local gover nmental subdivisionsaredenied theauthority to

adopt ordinances that areinconsistent with the provisions of this Chapter.

C. Nothing in this Chapter isintended to alter existing law regarding

expropriation of property by acableserviceprovider or video serviceprovider.

81370. Conforming amendments

Except asprovided in Title48 of theL ouisiana Revised Statutes of 1950,

theprovisionsof thisChapter super sedeany inconsistent provisionsof statelaw,

including but not limited to the following:

(1) R.S. 9:1253.

(2) R.S. 33:4361, 4401, 4405.

(3) R.S. 38:2869, 3087.37, 3087.57, 3087.97, 3087.117, 3087.227, 3087.265.

(4) R.S. 45:781(B).

Section 2. If any provision of thisAct or the application thereof isheld invalid, such

invalidity shall not affect other provisions or applications of this Act which can be given
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effect without the invalid provisions or applications, and to this end the provisions of this
Act are hereby declared severable.

Section 3. ThisAct shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto becomelaw without signature
by the governor, as provided by Article I11, Section 18 of the Constitution of Louisiana. |f
vetoed by the governor and subsequently approved by thelegislature, this Act shall become

effective on the day following such approval.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Alan Miller.

DIGEST

Proposed law provides that any person or entity seeking to provide cable service or video
service in this state file an application for a state franchise with the secretary of state and
authorizes the secretary of state to impose an application fee.

Proposed |aw authorizesthe secretary of state to issue a certificate authorizing the applicant
to offer cable or video service.

Proposed law providesthe certificate issued by the secretary of stateisfully transferableto
any successor in interest to the applicant and that a notice of transfer be filed with the
secretary of state.

Proposed law providesfor termination of a certificate by the cable service provider or video
service provider submitting written notice to the secretary of state.

Proposed law providesfor filing an amended application if the holder of the certificate wants
to include additional areas.

Proposed law provides that a cable service provider is deemed to have a franchise in a
specific local governmental subdivision when any predecessor of the provider has had a
franchise agreement granted by the subdivision.

Proposed law providesthat any entity providing cable or video service on the effective date
of proposed law under afranchise previously granted is not subject to nor may it avail itself
of the statewide franchise with respect to such subdivision until that franchise expires.

Proposed law authorizes a cable service provider or video service provider to offer service
under a state-issued certificate of franchise authority upon meeting one of the following
conditions:

@D In local governmental subdivisions where it currently does not have an existing
franchise agreement.

2 A mutually agreed upon date set by both the local governmental subdivisionissuing
the existing franchise and the incumbent service provider subject to the existing
franchise provided in writing to the secretary of state on a form required by the
secretary of state.

(©)) The expiration, prior to renewal or extension, of its existing franchise.
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Proposed law provides for payment of afranchise fee at a percentage of the holder's gross
revenues received from providing service within the municipality or unincorporated areas
of the parish and from advertising disseminated through cable service or video service and
home shopping services. Providesthat the percentage not exceed thelessor of theincumbent
cable service provider's franchise fee imposed by alocal governmental subdivision or 5%
of the holder's gross revenues as defined by proposed law.

Proposed law provides for a franchise fee rate and for changes in the rate by a local
governmental subdivision.

Proposed law requirescertificate holdersto pay thelocal governmental subdivisionquarterly
the aggregate amount of the franchise fees payable under proposed law.

Proposed law provides that any supporting statements as to a certificate holder's gross
revenues is confidential and exempt from disclosure as proprietary and trade secret
information under any provision of state law.

Proposed law prohibitsalocal governmental subdivision from levying any tax, license, fee,
or other assessment on a cable service provider or video service provider other than the
franchise fee authorized by proposed law or a cable franchise fee imposed upon a cable
service provider or video service provider in an existing franchise prior to the effective date

of proposed law.

Proposed law provides that nothing in proposed law restricts the right of any local
governmental subdivision to impose taxes and fees lawfully imposed on other businesses.

Proposed law provides the franchise fee be in lieu of any permit fee, encroachment fee,
degradation fee, inspection fee, or other fee assessed on acertificate holder for itsoccupation
of or work within the public rights-of-way.

Proposed law provides the local governmental subdivision the ability to review business
records of acableservice provider or video service provider to the extent necessary to ensure
payment of fees.

Proposed law requiresthat any suit relating to the amount of franchisefee befiled in astate
or federal court of competent jurisdiction within three years following the end of the month
to which the dispute arises.

Proposed law provides that within 120 days of receipt of arequest by alocal governmental
subdivision, the certificate holder provide cable service or video service with capacity inits
network to allow public, educational, and governmental (PEG) access programming streams
for noncommercia programming provided by proposed law.

Proposed law requires the certificate holder to designate a comparable number of PEG
access programming streamsalocal governmental subdivision hasactivated under proposed
law.

Proposed law requiresacertificate holder, upon request of alocal governmental subdivision
without PEG access programming streams, to furnish up to three PEG channels for alocal
governmental subdivision with a population of at least 50,000 and up to two PEG channels
for alocal governmental subdivision with a population of less than 50,000. However, a
certificate holder shall be under no obligation to carry PEG access programming streams on
abasic or analog tier.

Proposed law authorizes a local governmental subdivision to use one PEG programming
stream without restrictions relating to repeat programming.

Proposed law providesthat the operation of any PEG access programming stream provided
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pursuant to proposed law shall be the responsibility of the municipality or the parish
receiving the benefit of the programming stream and the certificate holder bears only the
responsibility for the transmission of the programming stream.

Proposed law provides the local governmental subdivision ensure all transmissions and
programming transmitted over a PEG access programming stream submitted by acertificate
holder to the cable service provider or video service provider in amanner that is capable of
being transmitted by the provider over its network without further alteration or changeinthe
content or transmission signal and which is compatible with the technology or protocol
utilized by the cable service provider or video service provider to deliver its cable services
or video services.

Proposed law prohibits loca governmental subdivisions from imposing in-kind
compensations and grants.

Proposed law providesthat if alocal governmental subdivision was receiving PEG access
support in the form of periodic payments equal to a percentage of gross revenues or a
prescribed per subscriber amount from an incumbent service provider, the certificate holder
of franchise authority may be required, pursuant to an ordinance adopted by the loca
governmental subdivision, to make the same periodic payments to the local governmental
subdivision equal to the same percentage of gross revenues or prescribed per subscriber
amount.

Proposed law provides that the certificate holder of franchise authority may be required,
pursuant to an ordinance adopted by the local governmental subdivision, to provide alump
sum payment to the local governmental subdivision based on its proportion of the total
number of cable service subscribers or video service subscribers of all cable service
providers or video service providersin the local governmental subdivision.

Proposed law provides that no payments shall be due under proposed law until the local
governmental subdivision notifiesthe certificate holder of franchise authority, in writing, of
the percentage of gross revenues, the per subscriber amount, or the lump sum payment
amount and the expiration date the local franchise containing such obligations.

Proposed law providesthat all payments madeto alocal governmental subdivision be used
only to support the capital costs incurred for the construction and operation of PEG access
programming stream content and facilities.

Proposed law authorizes a local governmental subdivision to regulate the holder of a
certificate as follows:

Q) A requirement that the holder of a certificate which is providing cable service or
video service within the local governmental subdivision register with such local
governmental subdivision and maintain a current point of contact.

2 The establishment of reasonable guidelines regarding the use of PEG access
programming streams.

Proposed law provides for a local governmental subdivision to alow the holder of a
certificate to install, construct, and maintain a network within public rights-of-way and to
provide the holder of a certificate with open, comparable, nondiscriminatory, and
competitively neutral access to the public rights-of-way.

Proposed law provides that the certificate holder not deny access to service to any group of
potential residential subscribers based on the income of the residents. Cost, density,
distance, and technological or commercial limitations shall be taken into account when
determining whether a violation of proposed law has occurred.
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Proposed law provides that alocal governmental subdivision having a home rule charter
existing or adopted when the La. Constitution of 1974 was adopted and which is governed
by Art. VI, 84 of the La. Constitution shall not be subject to proposed law, but by local
ordinance, may elect to be governed by proposed law.

Proposed law providesthat local governmental subdivisionswhich have homerule charters
adopted after the La. Constitution of 1974 was adopted and which are governed by Art. VI,
85 of the La. Constitution and local governmental subdivisions without home rule charters
are denied the authority to adopt ordinances that are inconsistent with proposed law.

Effective upon signature of governor or lapse of time for gubernatorial action.

(Adds R.S. 45:1356-1370)
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