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Present law provides that when it is discovered that an employer has not properly classified employees and has failed to pay contributions as requested
by present law, the employer shall receive a written warning if there is evidence that the failure was not knowing or willful. Present law provides that on
subsequent offenses, an additional fine may be issued between $100 and $1,000, or imprisonment between 30 and 90 days, or both, for each
misclassified employee. Proposed law increases the fine from $250 to $500 per individual if after an investigation that an employer, or any officer, agent,
superintendent, foreman, or employee of the employer failed to properly classify an individual as an employee and failed to pay contributions in
accordance with present law. Proposed law adds if the employer becomes compliant within 60 days of the citation, the penalty shall be waived. Proposed
law provides after the first offense, the administrator shall assess an administrative penalty of the $1,000 per individual misclassified. Thereafter, any
such failure by an employer to properly classify an individual as an employee and pay contributions due shall be subject to an administrative penalty of
$2,500 per each such individual (increased from $500 in present law). Proposed law defines an independent contractor as any person or organization
including a sole proprietor, partnership, limited liability company, corporation, or other entity that undertakes orally or in writing, to perform services for
or in connection with another party in a manner consistent with the requirements of proposed law. Proposed law is not applicable to motor carriers.

There is no anticipated direct material effect on governmental expenditures as a result of this measure. The Louisiana
Workforce Commission (LWC) currently conducts audits and issues warning letters when individuals are misclassified.

Proposed law may result in an indeterminable increase in revenue to LWC when employers misclassify employees as
independent contractors and LWC imposes an administrative penalty as provided in proposed law. Present law provides
written warnings when employers misclassify employees as independent contractors.

Proposed law provides that all administrative penalties assessed pursuant to proposed law shall be deposited into the state’s
unemployment trust fund.

LWC reports that there is no precise method available to determine the future revenue that the change in penalties may
generate. However, for this note, one might review the past data regarding those instances in which misclassification audits
revealed erroneous employee assignments for which warning letters were issued over the past year. Due to COVID-19, there
were no audits conducted; therefore, 2019 data is used for this note. In 2019 there were 367 instances that the agency
issued warnings letters. There was a total of 3,768 employees identified as improperly classified as independent contractors.
Assuming the penalty rates created by this bill were in place and imposed during this period, it would have generated a total
of $1.9 M (3,768 x $500 = $1,884,000). This amount is double the potential penalties that would be assessed under present
law at $250 per individual. However, the likelihood of generating that level of funding in the future is doubtful because this
figure does not take into account the degree to which employers may be deterred from this practice once word gets out of
the consequences for misclassifying employees. Proposed law also provides that if an employer becomes compliant within
sixty days of the citation for failure to properly classify an individual, the penalty shall be waived.

Proposed law increases the penalties for subsequent offenses, to $1,000 for a second offense and $2,500 for any offense
thereafter.  The likelihood of these penalties being assessed is indeterminable and speculative.
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