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HLS 13RS-606 ORIGINAL

Regular Session, 2013
HOUSE BILL NO. 408
BY REPRESENTATIVE FOIL
(On Recommendation of the Louisiana State Law Institute)
Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

CORPORATIONS: Revisesthe business corporation laws

AN ACT

To amend and reenact R.S. 12:1501, 1502(A), and 1601 through 1604, R.S. 49:222(B)(1)
and (6), and Code of Civil Procedure Article 611, to enact R.S. 12:1-101 through
1-1704, and to repeal R.S. 12:1 through 178 and 1605 through 1607, relative to
corporations; to provide for general provisions; to provide for incorporation; to
provide for the purposes and powers of corporations; to provide for names; to
provide for offices and agents; to provide for shares and distributions; to provide
with respect to shareholders; to provide with respect to directors and officers; to
provide for domestication and conversion; to provide for the amendment of articles
of incorporation and bylaws; to provide for mergers and share exchanges, to provide
for the disposition of assets; to provide for appraisal rights, to provide for
dissolution; to provide for foreign corporations; to provide for records and reports;
to provide for transition provisions; to provide for the applicability of Chapter 24 of
Title 12 of the Louisiana Revised Statutes of 1950; to provide for the conversion of
business organizations; to provide for fees; to provide for derivative actions; to
provide for the continuous revision of Title 12 of the L ouisiana Revised Statutes of
1950; to provide an effective date; and to provide for related matters.

Beit enacted by the Legislature of Louisiana:
Section 1. R.S. 12:1501, 1502(A), and 1601 through 1604 are hereby amended and

reenacted and R.S. 12:1-101 through 1-1704 are hereby enacted to read as follows:
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PART 1. GENERAL PROVISIONS

SUBPART A. SHORT TITLE AND RESERVATION OF POWER

81-101. Short title

This Chapter shall be known and may be cited as the "Business Corporation

Act." Referencesin this Chapter to "this Act" and elsewherein the Revised Statutes

to the Business Corporation Law shall be deemed to be references to this Chapter.

Source: MBCA 81.01.
Comment - 2013 Revision
The former statute was known as the "Business Corporation Law." The
distinct name for this Act will make it consistent with that of the Model Business
Corporation Act, on which it is based, and provide a convenient means of
distinguishing the earlier statute from the current one.

81-102. Reservation of power to amend or repea

The Legidature has power to amend or repeal all or part of this Act at any

time and all domestic and foreign corporations subject to this Act are governed by

the amendment or repeal.

Source: MBCA §1.02.

SUBPART B. FILING DOCUMENTS

81-120. Requirements for documents; extrinsic facts

A. A document must satisfy the requirements of this Section, and of any

other Section that addsto or varies these requirements, to be entitled to filing by the

secretary of state.

B. Thefiling of the document in the office of the secretary of state must be

required or permitted by this Act.

C. The document must contain the information required by this Act. It may

contain other information as well.

D. The document must be typewritten or printed or, if electronicaly

transmitted, it must be in aformat that can be retrieved or reproduced in typewritten

or printed form. Theinclusion of handwritten notations or entries on atypewritten

or printed document does not affect the ligibility of the document for filing.
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E. The document must be in the English language. A corporate name need

not be in English if written in English letters or Arabic or Roman numerals, and the

certificate of existence required of foreign corporations need not be in English if

accompanied by areasonably authenticated English trand ation.

F. The document must be signed:

(1) By the chairman of the board of directors of a domestic or foreign

corporation, by its president, or by another of its officers;

(2) If directors have not been selected or the corporation has not been

formed, by an incorporator: or

(3) If thecorporationisinthe hands of areceiver, liquidator, trustee, or other

court-appointed fiduciary, by that fiduciary.

G. The person executing the document shall sign it and state beneath or

opposite the person's signature the person's name and the capacity in which the

document is signed. The document may but need not contain a corporate seal,

attestation, acknowledgment, or verification.

H. If the secretary of state has prescribed amandatory form for the document

under Section 1-121, the document must be in or on the prescribed form.

|. The document must be delivered to the office of the secretary of state for

filing. Delivery may be made by €ectronic transmission if and to the extent

permitted by the secretary of state. If itisfiled in typewritten or printed form and

not transmitted electronically, the secretary of state may require one exact or

conformed copy to be delivered with the document (except as provided in Section

1-503).

J. When the document is delivered to the office of the secretary of state for

filing, the correct filing fee, and any tax, fee, or penalty required to be paid therewith

by this Act or other law must be paid or provision for payment made in a manner

permitted by the secretary of state.
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K. Whenever aprovision of this Act permits any of theterms of aplan or a

filed document to be dependent on facts objectively ascertainable outside the plan

or filed document, the following provisions apply:

(1) Themanner in which thefactswill operate upon the terms of the plan or

filed document shall be set forth in the plan or filed document.

(2) The facts may include, but are not limited to:

(&) Any of thefollowing that is availablein anationally recognized news or

information medium either in print or electronically: statistical or market indices,

market prices of any security or group of securities, interest rates, currency exchange

rates, or similar economic or financial data;

(b) A determination or action by any person or body, including the

corporation or any other party to aplan or filed document; or

(c) The terms of, or actions taken under, an agreement to which the

corporation is a party, or any other agreement or document.

(3) Asused in this Subsection:

(a) "Filed document" means a document filed with the secretary of state

under any provision of this Act except Section 1-1621; and

(b) "Plan" means a plan of domestication, nonprofit conversion, entity

conversion, merger, or share exchange.

(4) The following provisions of aplan or filed document may not be made

dependent on facts outside the plan or filed document:

(a)_The name and address of any person required in afiled document.

(b) The reqistered office of any entity required in afiled document.

(c) Theregistered agent of any entity required in afiled document.

(d) The number of authorized shares and designation of each class or series

of shares.

(e) The effective date of afiled document.
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(f) _Any required statement in a filed document of the date on which the

underlying transaction was approved or the manner in which that approval was

given.

(5) If a provision of a filed document is made dependent on a fact

ascertainable outside of the filed document, and that fact is not ascertainable by

reference to a source described in Subparagraph (K)(2)(a) of this Section or a

document that is a matter of public record, or the affected shareholders have not

received notice of the fact from the corporation, then the corporation shall file with

the secretary of state articles of amendment setting forth the fact promptly after the

timewhen thefact referred to isfirst ascertainabl e or thereafter changes. Articles of

amendment under this Paragraph are deemed to be authorized by the authorization

of the original filed document or plan to which they relate and may be filed by the

corporation without further action by the board of directors or the shareholders.

Source: MBCA 81.20.
Comments - 2013 Revision

(@) TheModel Act languagein Subsection (b) provided that "[t]his Act must
require or permit filing the document in the office of the secretary of state." The
Model Act language was modified in this Act to make it clear that the terms of
Subsection (B) operated as one of the conditionsto be satisfied to make adocument
eligiblefor filing under this Act, and not as a free-standing requirement that wasto
be imposed on the Act itself.

(b) The second sentence of Subsection (D) was added to preserve the
eligibility for filing of typewritten or printed documents that contain handwritten
entriesor notations, which are commonly used to compl ete blank spaces or to modify
printed provisionsin form documents.

(c) Subsection (J) requires the payment of the correct filing fee for a
document. Those fees are set forthin R.S. 49:222.

§1-121. Forms

A. Thesecretary of state may prescribe and furnish on request formsfor: (1)

an application for acertificate of existence and standing, (2) aforeign corporation's

application for a certificate of authority to do business in this state, (3) a foreign

corporation's application for a certificate of withdrawal, (4) and the annual report.

If the secretary of state so requires, use of these forms is mandatory.
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B. The secretary of state may prescribe and furnish on request forms for

other documents required or permitted to be filed by this Act but their use is not

mandatory.
Source: MBCA 81.21.
Comment - 2013 Version

The title of the "certificate of existence" in the Model Act was modified to
add the phrase "and standing," to reflect the added content in the "certificate of
existence and standing,” as provided by in Section 1-128 of this Act.

§1-122. Filing, service, and copying fees

The secretary of state shall collect the fee authorized in R.S. 49:222 when a

document described in this Act is delivered to the secretary of state for filing.

Source: MBCA 81.22.

81-123. Effective time and date of document

A. Except as provided in Subsections B and C of this Section and in

Subsection 1-124(C) of this Act, a document accepted for filing is effective:

(1) Atthedate and timeof itsreceipt for filing, as evidenced by such means

as the secretary of state may use for the purpose of recording the date and time of

receipt; or

(2) At the time, on the date of receipt, specified in the document as its

effective time.

B. Except as provided in Subsection C of this Section, a corporation's

original articles of incorporation become effective when signed as provided in

Section 1-120 if:

(1) The articles are received for filing by the secretary of state within five

days (exclusive of legal holidays) after the date that the articles are signed; and

(2) The articles are accepted for filing.

C. A document may specify adelayed effective time and date, and if it does

so the document becomes effective at the time and date specified. |f a delayed

effective date but no time is specified, the document is effective at the close of

business on that date. A delayed effective date for a document may not be earlier
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than the first date and time that the document otherwise would have become

effective under this Section or later than the ninetieth day after the datethe document

is received for filing by the secretary of state.

D. A document is accepted for filing when the secretary of state files the

document as provided in Subsection 1-125(B) of this Act.

Source: MBCA 81.23.
Comments - 2013 Revision

(@) TheModel Act provision was modified to add anew Subsection (B), and
toredesignate Model Act Subsection (b) as Subsection (C). Thenew Subsection (B)
retains the five-day grace period provided under former Louisianalaw for thefiling
of a corporation's origina articles of incorporation, making them effective when
signed if they are delivered for filing within five days, exclusive of holidays. Prior
law had applied thefive day grace period to several other documents, such asarticles
of amendment and articles of merger, but this Act drops those documents from the
coverage of the five-day rule to avoid unfair surprise to those who may rely upon
documents already on file in the secretary of state's office. The grace period for a
corporation's original articles of incorporation does not pose that kind of risk, but
rather supports the reasonabl e expectations of those dealing with or on behalf of the
new corporation.

The term "original articles of incorporation” is used in this provision to
distinguish a corporation's initial articles of incorporation from other, later-filed
documents that would be considered part of a corporation's "articles of
incorporation” asthat term isdefined in Section 1-140(1). Asused inthe definition
and in this Section, the term "original” is not related to the distinction between a
manually-signed document and a copy.

In some cases incorporators may not wish for the five-day grace period to
apply. For example, articles may be signed near the end of a calendar or tax year,
but be intended to take effect on the first day of the next year. In that case, the
parties may specify a delayed effective date as provided in Subsection (C).

(b) A phrase was added to Subsection (c), concerning delayed effective
dates, to take account of thefact that acorporation'soriginal articles of incorporation
may take effect under Subsection (B) up to five business days before they are
deliveredfor filing to the secretary of state. Asmodified, Subsection (C) permitsthe
effective date of the articlesto fall on any date between the date that they are signed
(provided that the conditions of the five-day grace period are satisfied) and the
ninetieth day after the articles are received by the secretary of state. For example,
original articles that were signed on day one, but stated that they were to become
effective on day three would become effective on day three as long as they were
delivered for filing by day five and were accepted for filing by the secretary of state.
If the same articles stated that they were to become effective on the first day of the
month after the month in which they werefiled, they would take effect on that date.

(c) A new Subsection (D) was added to the Model Act to makeit clear that
a document is "accepted for filing" within the meaning of this Section only if the
secretary of state "files' the document as provided in Section 1-125(B).

(d) The Model Act language in Paragraph (a)(2) was modified to make it
clear that the effective time of adocument must be atime that occurs on the date of
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filing, and not, asthe original language may have suggested, any time on any chosen
date, as long as that time was specified in the filed document on the date that the
document was filed.

8 1-124. Correcting filed document

A. A domestic or foreign corporation may correct adocument filed with the

secretary of state if (1) the document contains an inaccuracy, or (2) the document

was defectively signed, attested, sealed, verified, or acknowledged, or (3) the

electronic transmission was defective.

B. A document is corrected:

(1) By preparing articles of correction that

(a) Describe the document (including itsfiling date) or attach acopy of it to

the articles

(b) Specify the inaccuracy or defect to be corrected, and

(c) Correct the inaccuracy or defect; and

(2) By ddlivering the articles to the secretary of state for filing.

C. Articles of correction are effective on the effective date of the document

they correct except asto personsrelying on the uncorrected document and adversely

affected by the correction. As to those persons, articles of correction are effective

when filed.
Source: MBCA 81.24.

81-125. Filing duty of secretary of state

A. If adocument delivered to the office of the secretary of state for filing

satisfies the reguirements of Section 1-120, the secretary of state shall fileit.

B. Thesecretary of statefilesadocument by recording it asfiled on the date

and time of receipt. After filing a document, except as provided in Section 1-503,

the secretary of state shall deliver to the domestic or foreign corporation or its

representative a copy of the document with an acknowledgment of the date and time

of filing.

C. If the secretary of state refuses to file adocument, it shall be returned to

the domestic or foreign corporation or its representative within five days after the

Page 8 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35

HLS 13RS-606 ORIGINAL

HB NO. 408

document was delivered, together with abrief, written explanation of the reason for

the refusal.

D. The secretary of state's duty to file documents under this Section is

ministerial. The secretary'sfiling or refusing to file a document does not:

(1) Affect the validity or invalidity of the document in whole or part;

(2) Relateto the correctness or incorrectness of information contained in the

document; or

(3) _Create a presumption that the document is valid or invalid or that

information contained in the document is correct or incorrect.

Source: MBCA §1.25

81-126. Appea from secretary of state's refusal to file document

[Reserved.]

Comment - 2013 Revision

Section 1.26 of the Model Act, concerning the procedure for appealing a
refusal by the secretary of state to file a document, was omitted from this Act to
avoid any redundancy or conflict with the provisions of the Code of Civil Procedure
concerning writs of mandamus. Under Art. 3863 of the Code of Civil Procedure, a
writ of mandamus may be directed to a public officer to compel the performance of
aministerial duty required by law. Section 1-125 (A) of this Act imposes on the
secretary of state a legal duty to file documents that satisfy the requirements of
Section 1-120, and Section 1-125 (D) states that this filing duty is ministerial.
Hence, a writ of mandamus is available to compel the secretary of state to file a
document that is submitted in compliance with this Act.

§1-127. Evidentiary effect of copy of filed document

[Reserved.]

Comment - 2013 Revision

Section 1.27 of the Model Act, concerning the evidentiary effects of a
certificate of filing from the secretary of state, was omitted from this Act to avoid
any redundancy or conflict with the provisions of the Code of Evidence. See C.E.
Arts. 902 and 904.

81-128. Certificate of existence and standing

A. Anyone may apply to the secretary of state to furnish a certificate of

existence and standing for a domestic corporation or a certificate of authorization

and standing for aforeign corporation.

B. A certificate of existence (or authorization) and standing sets forth:
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(1) The domestic corporation's corporate name or the foreign corporation's

corporate name used in this state;

(2) That:

(a) Thedomestic corporationisduly incorporated under thelaw of this state,

the date of itsincorporation, and the period of its duration if less than perpetual; or

(b) Theforeign corporation is authorized to do businessin this state;

(3) [Reserved.]

(4) That its most recent annual report required by Section 1-1621 or R.S.

12:309 has been filed with the secretary of state and that the corporation is in good

standing, or that its most recent annual report has not been filed as required by law;

and

(5) That the corporation is not dissolved or terminated.

C. Subject to any qualification stated in the certificate, a certificate of

existence (or authorization) and standing issued by the secretary of state may be

relied upon as conclusive evidence that the domestic corporation isin existence or

the foreign corporation is authorized to transact business in this state, and, if the

certificate so states, that the corporation isin good standing.

Source: MBCA 81.28.
Comments - 2013 Revision

(a) Subsection (b)(3) of the Model Act, concerning the secretary of state's
records on the payment of taxes and fees that could affect a corporation's existence,
was omitted from this Act because the secretary of state does not maintain records
of taxes or fees owed by a corporation to the state, other than the filing fees for
documents filed in the secretary of state's office. A corporation's existence or
authority to do business in this state could be affected by its failure to file annual
reportsasrequired by Section 1-1621 or R.S. 12:309, but compliancewith theannual
report filing requirement is covered by a separate Paragraph, (b)(4), which was
retained in this Act in amodified form.

(b) Paragraph (b)(4) was modified to require the certificate of existence and
standing to state either that the most recent annual report required by Section 1-1621
or R.S. 12:309 had been filed, and that the corporation wasin good standing, or that
the most recent annual report had not been filed. The change was madeto allow the
secretary of stateto utilize asingle certificate in the place of the multiple certificates
used under prior law, including a certificate of incorporation, a certificate of
existence and a certificate of good standing. Although most applicants for
certificates concerning domestic corporations will wish to obtain a certificate that
affirms all three items are true, experience suggests that some certificate applicants
may be satisfied with acertificate of existence even in the absence of acertificate of
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good standing. A statement of good standing is redundant of the statement that a
corporation has filed its annual report as required, but the traditional terminology
was added to the Model Act language to harmonize it with that commonly used in
corporate transactional work.

(c) Therulein Subsection (c) concerning the conclusive effect of acertificate
of existence (or authorization) and good standing was retained as a rule of
substantive law similar to former R.S. 12:25(B) on the conclusive effects of a
certificate of incorporation. The certificate of existence (or authorization) and good
standing supplants the formerly separate certificates of incorporation (or
authorization), of existence, and of good standing.

(d) A referenceto R.S. 12:309 was added to Subsection (b)(4) to reflect the
retention of existing Chapter 3 of Title 12, in place of Model Act Chapter 15, to
govern the qualification of foreign corporations to do business in Louisiana.

(e) Model Act Subsection (b)(5) was modified in this Act to reflect
distinction drawn in this Act between a dissolution and termination. See Sections
1-1440 through 1-1445 and related comments.

81-129. Penalty for signing false document

[Reserved.]

Comment - 2013 Version
Section 1.29 of the Model Act, concerning the imposition of a criminal
penalty for signing a false document, was omitted to avoid any redundancy or
conflict with the state's general criminal law.

SUBPART C. SECRETARY OF STATE

81-130. Powers

[Reserved.]

Comment - 2013 Version

Section 1.30 of the Model Act, concerning the power of the secretary of state
to do the things necessary to fulfill the duties of the secretary under the Act, was
omitted to avoid redundancy or conflict with existing constitutional and statutory
provisions concerning the powers of the secretary of state.

SUBPART D. DEFINITIONS

81-140. Act definitions

Inthis Act:

(1) "Articles of incorporation" means the original articles of incorporation,

al amendments thereof, and any other documents permitted or required to be filed

by a domestic business corporation with the secretary of state under any provision

of this Act except Section 1-1621. |If an amendment of the articles or any other
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document filed under this Act restates the articles in their entirety, thenceforth the

"articles' shall not include any prior documents.

(2) "Authorized shares' meansthe shares of al classesadomestic or foreign

corporation is authorized to issue.

(3) "Conspicuous' meanssowritten, displayed or presented that areasonable

person against whom the writing is to operate should have noticed it. For example,

text in italics, boldface, contrasting color, capitals or underlined is conspicuous.

(4) "Corporation,” "domestic _corporation” or "domestic _business

corporation” means a corporation for profit, which is not a foreign corporation,

incorporated under or subject to the provisions of this Act.

(5) "Ddiver" or "ddivery" means any method of delivery used in

conventional commercial practice, including delivery by hand, mail, commercial

delivery, and, if authorized in accordance with Section 1-141, by electronic

transmission.

(6) "Distribution" means a direct or indirect transfer of money or other

property (except its own shares) or incurrence of indebtedness by a corporation to

or for the benefit of its shareholders in respect of any of its shares. A distribution

may be in the form of a declaration or payment of a dividend; a purchase,

redemption, or other acquisition of shares;, a distribution of indebtedness; or

otherwise.

(6A) "Document" means (a) any tangible medium on which information is

inscribed, and includes any writing or written instrument, or (b) an electronic record.

(6B) "Domestic unincorporated entity" means an unincorporated entity

whose internal affairs are governed by the laws of this state.

(7) "Effective date of notice" is defined in Section 1-141.

(7A) "Electronic" means relating to technology having €ectrical, digital,

magnetic, wireless, optical, electromagnetic, or similar capabilities.

(7B) "Electronic record" meansinformation that is stored in an electronic or

other medium and is retrievable in paper form through an automated process used
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inconventional commercial practice, unless otherwiseauthorizedin accordancewith

Subsection 1-141(J) of this Act.

(7C) "Electronic transmission” or "electronically transmitted" means any

form or process of communication, not directly involving the physical transfer of

paper or another tangible medium, which (a) is suitable for the retention, retrieval,

and reproduction of information by therecipient, and (b) isretrievablein paper form

by the recipient through an automated process used in conventional commercial

practice, unless otherwise authorized in accordance with Subsection 1-141(J) of this

Act.

(7D) "Eligible entity" means adomestic or foreign unincorporated entity or

adomestic or foreign nonprofit corporation.

(7E) "Eligible interests' means interests or memberships.

(8) [Reserved.]

(9) "Entity" includes domestic and foreign business corporation; domestic

and foreign nonprofit corporation; estate; trust; domestic and forei gn unincorporated

entity; and state, United States, and foreign government.

(9A) Thephrase"factsobjectively ascertainabl €' outside of afiled document

or plan is defined in Subsection 1-120(K) of this Act.

(9B) "Expenses' means reasonable expenses of any kind, including

attorney's fees and other litigation-rel ated expenses, that are incurred in connection

with a matter.

(9C) "Filing entity" means an unincorporated entity that is required by law

to file a public organic document for any of the purposes stated in the definition of

that term.

(10) "Foreign corporation” means a corporation incorporated under a law

other than the law of this state, which would be a business corporation if

incorporated under the laws of this state.
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(10A) "Foreign nonprofit corporation” means a corporation incorporated

under alaw other than the law of this state, which would be a nonprofit corporation

if incorporated under the laws of this state.

(10B) "Foreign unincorporated entity” meansan unincorporated entity whose

internal affairs are governed by an organic law of ajurisdiction other than this state.

(11) "Governmental subdivision" includes parish, authority, county, district,

municipality, and any other state or local political subdivision.

(12) "Includes' denotes a partial definition.

(13) "Individual" means a natural person.

(13A) "Intangible property" means a thing that is classified as incorporeal

(as distinquished from corporeal), or property that is classified as intangible (as

distinquished from tangible), by the law of the jurisdiction that governs its

ownership.

(13B) "Interest" means either or both of the following rights under the

organic law of an unincorporated entity:

(a) The right to receive distributions from the entity either in the ordinary

course or upon liquidation, other than as an assignee or other similar role; or

(b) Theright to receive notice or vote onissuesinvolvingitsinternal affairs,

other than as an agent, assignee, proxy or person responsible for managing its

business and affairs.

(13C) "Interest holder" means a person who owns an interest.

(13D) "Knowledge" means actual knowledge. "Know" has a corresponding

meaning.

(14) "Means' denotes an exhaustive definition.

(14A) "Membership" meansthe rights of amember in adomestic or foreign

nonprofit corporation.

(14B) "Nonfiling entity" means an unincorporated entity that is not afiling

entity.
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(14C) "Nonprofit corporation” or "domestic nonprofit corporation” means

acorporation incorporated under the laws of this state and subject to the provisions

of the Nonprofit Corporation Law.

(15) "Notice" isdefined in Section 1-141.

(15A) "Organic document”" means a public organic document or a private

organic document.

(15B) "Organic law" means the statute governing the internal affairs of a

domestic or foreign business or nonprofit corporation or unincorporated entity.

(15C) "Owner liability" means personal liability for a debt, obligation or

liability of adomestic or foreign business or nonprofit corporation or unincorporated

entity that isimposed on a person

(a) Solely by reason of the person's status as ashareholder, partner, member,

or interest holder; or

(b) By the articles of incorporation, bylaws or an organic document under

aprovision of the organic law of an entity authorizing the articles of incorporation,

bylaws or an organic document to make one or more specified shareholders, partners,

members or_interest holders liable in their capacity as shareholders, partners,

membersor interest holdersfor al or specified debts, obligations or liabilities of the

entity.

(16) "Person" includes an individual and an entity.

(16A) "Personal property" means a thing that is classified as movable (as

distinguished from immovable), or property that is classified as persona (as

distinquished from real), by the law of the jurisdiction that governs its ownership.

(17) "Principal office' meansthe office (in or out of this state) so designated

in the most recent annual report or, until an annual report isfiled, in the articles of

incorporation, where the principal executive offices of a domestic or foreign

corporation are located.

(17A) "Private organic document" means any document (other than the

public organic document, if any) that determines the internal governance of an
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unincorporated entity. Where a private organic document has been amended or

restated, the term means the private organic document as last amended or restated.

(17B) "Public organic document”" means the document, if any, that is filed

of public record to create an unincorporated entity, to alow it to own immovable

property as to third persons, or to protect its shareholders, partners, members or

interest holders against owner liability. Where a public organic document has been

amended or restated, the term means the public organic document as last amended

or restated.

(18) "Proceeding" includes civil suit and civil, criminal, administrative, and

investigatory action.

(18A) "Public corporation”" means a corporation that has shares listed on a

national securities exchange or reqularly traded in a market maintained by one or

more members of a national securities association.

(18B) "Qualified director" is defined in Section 1-143.

(18C) "Real property" means a thing that is classified as immovable (as

distinguished from movable), or property that is classified as real (as distinguished

from personal), by the law of the jurisdiction that governs its ownership.

(19) "Record date' means the date established under Part 6 or 7 on which a

corporation determines the identity of its shareholders and their shareholdings for

purposes of this Act. The determinations shall be made as of the close of business

on the record date unless another timefor doing so is specified when therecord date

is fixed.

(20) "Secretary" means the corporate officer responsible for custody of the

minutes of the meetings of the board of directors and of the shareholders and for

authenticating records of the corporation.

(21) "Shareholder" meansthe person in whose name shares areregisteredin

the records of a corporation or the beneficial owner of shares to the extent of the

rights granted by a nominee certificate on file with a corporation.
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(22) "Shares' means the units into which the proprietary interests in a

corporation are divided.

(22A) "Sign" or "signature’ means, with present intent to authenticate or

adopt a document:

(a) To execute or adopt atangible symbol in a document, and includes any

manual, facsimile, or conformed signature; or

(b) To attach to or logically associate with an € ectronic transmission an

electronic sound, symbol or process, and includes an electronic signature in an

electronic transmission.

(23) "State," when referring to a part of the United States, includes a state

and commonwealth (and their agencies and governmental subdivisions) and a

territory and insular possession (and their agencies and governmental subdivisions)

of the United States.

(24) "Subscriber" means aperson who subscribesfor sharesin acorporation,

whether before or after incorporation.

(24A) "Tanqgible property" means athing that is classified as corpored (as

distinquished from incorporeal), or property that is classified as tangible (as

distinquished from intangible), by the law of the jurisdiction that governs its

ownership.

(24B) "Unincorporated entity" meansan organization or juridical person that

has a separate juridical personality and that is not any of the following: a domestic

or foreign business or nonprofit corporation, an estate, a trust, a state, the United

States, aforeign government, or any agency or subdivision of aforeign government.

In_addition, the term includes a genera partnership, limited liability company,

limited partnership, partnership in commendam, reqgistered limited liability

partnership, business trust, joint stock association and unincorporated nonprofit

association, regardless of whether any of those included forms of organization is

treated as ajuridical person under the relevant organic law.
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(25) "United States' includes district, authority, bureau, commission,

department, and any other agency of the United States.

(25A) "Unanimous governance agreement” is defined in Section 1-723.

(26) "Voting group" means al shares of one or more classes or series that

under the articles of incorporation or this Act are entitled to vote and be counted

together collectively on amatter at ameeting of shareholders. All sharesentitled by

the articles of incorporation or this Act to vote generally on the matter are for that

purpose a single voting group.

(27) _"Voting power" means the current power to vote in the eection of

directors.

(28)  "Writing" _or "written" means any information in the form of a

document.
Source: MBCA 81.40.
Comments - 2013 Revision

(a) ThisAct deletesthe Model Act definition of "employee" in Paragraph (8)
because the definition is not relevant to the meaning of any provision in the Act,
other than Section 1-858(E), where the definition actually would work against the
intended meaning of the provision. The deletion of the definition also prevents it
from being used for unintended purposes, such as determining whether an officer is
an employee for purposes of workers compensation law or the imposition of
vicarioustort liability on an employer.

(b) The definition of "expenses' in Paragraph (9B) has been modified to
include an express reference to attorney's fees and other litigation-rel ated expenses.
Thismodification doesnot changetheintended meaning of theModel Act definition;
the Official Comments to the relevant provision say that reasonable fees and
disbursements of counsel are to be considered expenses. The phrase added by this
Act simply puts the comment's position on that issue into the language of the statute
itself.

(c) This Act modifies the definition of three terms to make them apply as
intended to partnerships governed by Louisianalaw. The three affected terms are
"filing entity" (9C), "nonfiling entity" (14B), and "public organic document" (17B).
Thethree terms are used strictly in connection with entity conversions under Part 9,
and operate there to require the filing of appropriate public documents by an entity
that survives aconversion if the "creation" of that form of entity would require the
filing of a public organic document. The terms are designed to apply mainly to
limited partnerships and limited liability partnershipsthat are "formed" or "created”
under the laws of most states by the filing of articles or a certificate of partnership.

Under Louisianalaw, however, the filing of this kind of document does not
necessarily "form" or "create” either a partnership in commendam or a registered
limited liability partnership. An existing general partnership can obtain the form of
limited liability that isavailablein an LLP or partnership in commendam by, among
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other things, filing the appropriate document with the secretary of state. Thefiling
of that document does not affect the filing partnership's already-existing juridical
personality. Moreover, Louisianalaw does not limit itsfiling obligationsto limited
liability formsof partnership; it requireseven genera partnershipsto fileadocument
with the secretary of state to acquire the legal capacity to own immovable property
as to third persons. C.C. Art. 2806; R.S. 9:3401-3410. Still, in neither context -
limited liability nor ownership of immovable property- isthefiling required to create
the partnership as a separate juridical person.

Nevertheless, the purpose of the relevant Model Act ruleson "filing entities®
- that they be required to file the appropriate public documents in connection with
an entity conversion - should apply to L ouisiana partnerships in the same way they
would apply to alimited partnership or an LLP formed under the laws of another
state. To achieve that end, this Act broadens the definition of a "public organic
document” to include not only a document filed to "create" an entity, but a'so one
that must befiled for the entity to own immovable property as to third persons or to
protect the entity's owners against liability. The definitions of "filing entity" and
"nonfiling entity" are then made to depend on this broader definition of the term
"public organic document.”

In onetype of transaction, this approach could theoretically requirethefiling
of apublic document where it would otherwise not be required: in the conversion of
acorporation or other form of entity into ageneral partnership. Louisianalaw does
not require a general partnership to file an organic document with the secretary of
state unless the partnership wishes to own immovable property. As a practical
matter, however, few owners of ageneral partnershipwould really wishto relinquish
thelr partnership's capacity to own immovable property merely to saveasmall filing
fee. Accordingly, this Act includes a general partnership within the meaning of a
"filing entity” so that a conversion of another form of business into a general
partnership will trigger the filing that preserves the capacity of the converted
business entity to own immovable property.

(d) Following the example set in Louisianas adoption of the Uniform
Commercial Code, this Act adds definitions to the Model Act to deal with
differences in common law and civil law terminology in the area of what the
common law calls property and the civil law calls things. The four new
property-related definitions cover the terms "real property” (18C), "personal
property” (16A), "tangible property” (24A), and "intangible property” (13A). Each
definition includes both the common law and civil law terminology, and applies
them based on the law that governs the ownership of the thing or property in
question. So, for example, a Louisiana corporation that owned land both in
Louisianaand in Texaswould own "real property” in both states within the meaning
of that termin this Act, because the land would be classified as an immovable thing
under Louisianalaw and as real property under Texas law.

(e) The Model Act defines an "interest holder" as a person who "holds of
record" aninterest. ThisAct substitutes the term "owner" for the "holds of record"
phrase. The Model Act's implicit assumption that the organic law governing all
forms of unincorporated entities will provide a corporation-like record holder rule,
and that the unincorporated entitieswill maintain those records as required, may not
be correct. In aninformally-operated partnership or limited liability company, it is
possible, even likely, that no partner or member will hold an interest "of record” in
the usual sense of thosewords. Becausetheterm "interest holder” isusedinthisAct
to identify the personswho whose approval isrequired to carry out amerger or entity
conversion, limiting those personsto holdersof record could mean that no onewithin
an informally-operated partnership or limited liability company would have the
power to approve those types of transactions. The "holds of record" phrase is
omitted to avoid that problem. However, the deletion of those wordsisnot intended
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to deprive arecord ownership rule, if one exists, of itsnormal effects. If the organic
law governing an unincorporated entity does contain arecord ownership rule, that
rule should operate by itself to permit the unincorporated entity to determine the
persons entitled to vote on a merger or entity conversion in accordance with the
record ownership rule.

(f) ThisAct addsadefinition of "know" or "knowledge" in Paragraph (13D)
that is identical to that in the Uniform Commercia Code, R.S. 10:1-202 (b).
Although the notice rules in the two statutes differ, the definition of "knowledge"
provided in Paragraph (13D) is intended to draw the same distinction between
knowledge and noticethat is drawn by the UCC, and to express the same concept of
actual knowledge.

(g) This Act adds "partner” to the list of persons who may bear "owner
liability" under Paragraph (15C) to avoid any question whether a partner is among
the types of ownerswho may bear that form of liability. This Act rejectsthe Model
Act rule that would have permitted the articles of incorporation of a corporation
governed by the Act to contain a provision imposing owner liability on the
shareholders of the corporation. See Section 1-202, Comment (b). Nevertheless,
that feature of the definition of owner liability was retained in Paragraph (15C)
because it may be relevant to a transaction with a foreign corporation or
unincorporated entity. For example, if a plan of merger proposed the merger of a
Louisiana corporation, into a foreign corporation whose articles contained a
provision imposing owner liability on the corporation's shareholders, Section
1-1104(H) would require the plan of merger to be approved by each shareholder who
would bear owner liability as aresult of the merger. The full definition of "owner
liability" in Paragraph (15C) is retained to deal with that kind of transaction.

(h) This Act modifies the definition of "principal office" in Paragraph (17)
to reflect the requirement in Section 1-202 that the address of an initial principal
office, if different from the registered office, be included in a corporation's initial
articles of incorporation.

(i) The Model Act definition of "secretary” in Paragraph (20) has been
modified inthis Act to reflect the requirement imposed by this Act that acorporation
elect an officer called a"secretary.” The Model Act requiresthe election of someone
with the responsibilities traditionally associated with a corporate secretary, but does
not require that person to be called "secretary.” Thus, inthe Model Act, adefinition
of "secretary" isrequired to describe the person to whom the Model Act isreferring
when it uses that term. The definition is retained in this Act to describe the
minimum, statutorily-designated responsibilities of the person elected to the office
of secretary.

() ThisAct modifiesthe Model Act definition of "unincorporated entity™” in
Paragraph (24B) in two ways. First, it replaces the Model Act references to an
"artificial legal person” andto a"separatelegal entity” with the equivalent Louisiana
terminology, "juridical person” and "separate juridical personadity.” See C.C. Art.
24. And, second, it deletesthe Model Act reference to an organization that has the
capacity to "own an estate in real property." That phrase, which is foreign to
Louisianalaw, appeared to beincluded in themodel definition primarily to deal with
partnerships and unincorporated nonprofit associationsthat are governed by the law
of astatethat hasyet make the transition from an aggregate to entity theory for those
forms of organization. The same purpose is served in this Act by retaining the
Model Act'slisting of those organizations by name in the definition, along with the
names of the analogous Louisiana organizations, and then by stating that the
inclusive listing controls regardless of whether the listed entities are treated as
juridical personsin their states of organization.
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This list-by-name approach, when combined with the genera juridical
personality rule, provides a clear, simple rule for al of the currently-realistic
possibilities for an entity conversion transaction, while aso alowing for expansion
of the covered entities to include any new form of organization that is given the
juridical personality that modern law nearly always conferson new formsof business
organization. Of course, thisapproach doesexcludethe possibility that acorporation
could engage in an entity conversion transaction under Louisiana law with some
newly-discovered or newly-invented form of business organization that lacked
juridical personality, yet still possessed the capacity to own immovable property.
But this Act chooses deliberately to leave for future consideration the rules that
should apply in that type of transaction.

81-141. Notices and other communications

A. Notice under this Act must be in writing. Unless otherwise agreed

between the sender and the recipient, anotice or other communication under thisAct

must bein English.

B. A notice or other communication may be given or sent by any method of

delivery, except that electronic transmissions must be in accordance with this

Section. If these methods of delivery are impracticable, a notice or other

communication may be communicated by a newspaper of general circulation in the

area where published, or by radio, television, or other form of public broadcast

communication.

C. Notice or other communication to a domestic or foreign corporation

authorized to transact business in this state may be delivered to its registered agent

or to the secretary of the corporation at its principal office shown in its most recent

annual report or, in the case of aforeign corporation that has not yet delivered an

annual report, in its application for a certificate of authority.

D. Notice or other communications may be delivered by electronic

transmission if consented to by the recipient or if authorized by Subsection J of this

Section.

E. Any consent under Subsection D of this Section may be revoked by the

person who consented by written or electronic notice to the person to whom the

consent was delivered. Any such consent is deemed revoked if (1) the corporation

is unable to deliver two consecutive eectronic transmissions given by the

corporation in accordance with such consent, and (2) such inability becomes known
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to the secretary or an assistant secretary of the corporation or to the transfer agent,

or other person responsible for the giving of notice or other communications;

provided, however, theinadvertent failureto treat such inability asarevocation shall

not invalidate any meeting or other action.

F. Unless otherwise agreed between the sender and the recipient, an

electronic transmission is received when:

(1) It enters an information processing system that the recipient has

designated or uses for the purposes of receiving €electronic transmissions or

information of the type sent, and from which the recipient is able to retrieve the

electronic transmission; and

(2) Itisinaform capable of being processed by that system.

G. Receipt of an electronic acknowledgment from an information processing

system described in Paragraph (F)(1) of this Section establishes that an el ectronic

transmission was received but, by itself, does not establish that the content sent

corresponds to the content received.

H. An eectronic transmission is received under this Section even if no

individual is aware of its receipt.

|. Notice or other communication, if in a comprehensible form or manner,

is effective at the earliest of the following:

(1) If in physical form, the earliest of when it is actually received, or when

it is left at a place apparently designated for the receipt of mail or other similar

communication at:

(a) A shareholder's address shown on the corporation's record of

sharehol ders maintained by the corporation under Subsection 1-1601(C) of thisAct;

(b) A director's residence or usua place of business; or

(c) The corporation's principal place of business;

(2) If mailed postage prepaid and correctly addressed to a shareholder, upon

deposit in the United States mail;

Page 22 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32

HLS 13RS-606 ORIGINAL

HB NO. 408

(3) If mailed by United States mail postage prepaid and correctly addressed

to arecipient other than ashareholder, the earliest of when it isactually received, or:

(a) If sent by registered or certified mail, return receipt requested, the date

shown on the return receipt signed by or on behalf of the addressee; or

(b) Five days after it is deposited in the United States mail; and

(4) If an eectronic transmission, when it is received as provided in

Subsection F of this Section.

J. A notice or other communication may be in the form of an eectronic

transmission that cannot be directly reproduced in paper form by the recipient

through an automated process used in conventional commercial practice only if (1)

the electronic transmission is otherwise retrievable in perceivable form, and (2) the

sender and the recipient have consented in writing to the use of such form of

electronic transmission.

K. If this Act prescribes requirements for notices or other communications

in particular circumstances, those requirements govern. If articles of incorporation

or _bylaws prescribe requirements for notices or other communications, not

inconsistent with this Section or other provisions of this Act, those requirements

govern. The articles of incorporation or bylaws may authorize or require delivery

of notices of meetings of directors by electronic transmission.

Source: MBCA 81.41.
Comment - 2013 Revision

This Act omits the phrase in Model Act Subsection (a) that would have
permitted oral notice if "reasonablein the circumstances' and the rule in Paragraph
(1)(5) concerning the time at which an oral notice becomes effective. WhenthisAct
requires a notice, the notice must be in writing, as defined. However, the rejection
of an oral statement as an acceptable form notice does not affect any inference of
knowledge that may be drawn from evidence that an oral statement was made to an
individual.

81-142. Number of shareholders

A. For purposes of this Act, the following identified as a shareholder in a

corporation's current record of shareholders constitutes one shareholder:

(1) Co-owners;
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(2) A corporation, partnership or other entity:

(3) A trust or estate or the trustees, guardians, custodians, succession

representatives or other fiduciaries of a single trust, estate, succession, or account.

B. For purposes of this Act, shareholdingsreqgistered in substantialy similar

names constitute one shareholder if it is reasonable to believe that the names

represent the same person.

Source: MBCA 81.42.
Comments - 2013 Revision

(@ Under Louisiana law, the heirs or legatees of a decedent succeed
immediately to ownership of the decedent's assets. See C.C. Arts. 871, 934 and 935.
If specific shares owned by the decedent are not bequeathed to particul ar successors,
the shares are co-owned by the decedent's successors. See C.C. Arts. 872, 935 and
1292. To achieve the result intended by the Model Act's treating an estate as one
owner, this Act treats co-owners by succession (either of the shares or of the estate
in which the shares are included) as one owner under Paragraph (A)(1).

(b) TheModel Act counts co-owners as a single shareholder only when the
shares involved are owned by three or fewer co-owners. This Act counts all
co-owners of the same shares as a single shareholder, regardless of the number of
co-owners, so that direct co-ownership istreated for counting purposes in the same
way as the various forms of indirect co-ownership that are counted as a single
shareholder for counting purposes under Paragraph (A)(2). The remova of the
numerical limitation on the operation of the co-ownership rule also allows the rule
on co-ownership by succession to operate as intended, regardless of the number of
heirs or legatees involved.

(c) TheMode Act includes atrust or estate in the list of entities treated as
asingle shareholder under Paragraph (a)(2). Because Louisianalaw does not treat
atrust or estate as an entity, and because the entity status of an estate or trust is not
relevant to the operation of the counting rule stated by Subsection (A), this Act
covers estates and trusts in Paragraph (A)(3) instead of (A)(2).

(d) Asused in Paragraph (A)(3), the term "estate" was retained as a means
of applying the Model Act rule to estates existing under the laws of another state.
The rule applicable under Louisianalaw to shares held by the heirs or legatees of a
deceased shareholder is not provided by the rule in Paragraph (A)(3) concerning
estates, but rather by the rule in Paragraph (A)(1) concerning co-owners by
succession. Theruleisthe samein both places, of course, but the co-ownership by
succession phrasein Paragraph (A)(1) isthe moretechnically accurate source of the
rule in the context of Louisiana succession law.

(e) ThisAct adds areference to succession representatives of a succession
in Paragraph (A)(3), to supply the Louisiana analogue to the estate fiduciaries
included in the Model Act.

(f) Under the Model Act, the rules in this Section are relevant only for
purposes of two provisions, Section 13.02(b)(2), concerning the availability of
appraisal rights, and Section 14.30(a)(2), concerning the availability of dissolution
of the corporation on grounds of oppression. Under this Act, the rules are relevant
only for the first purpose. This Act does not require a counting of shareholders to
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determine whether the remedies it provides on grounds of oppression are available
to ashareholder. See Section 1-1435 (J).

81-143. Qualified director

A. A "qualified director" is adirector who, at the time action isto be taken

under:

(1) Section 1-744, does not have (a) amaterial interest in the outcome of the

proceeding, or (b) a material relationship with a person who has such an interest;

(2) Section 1-853 or 1-855, (a) is not a party to the proceeding, (b) isnot a

director as to whom a transaction is a director's conflicting interest transaction or

who sought adisclaimer of the corporation'sinterest in abusiness opportunity under

Section 1-870, which transaction or disclaimer is challenged in the proceeding, and

(c) does not have a material relationship with a director described in either

Subparagraph (a) or Subparagraph(b) of this Paragraph;

(3) Section 1-862, is not a director (a) as to whom the transaction is a

director's conflicting interest transaction, or (b) who has amaterial relationship with

another director as to whom the transaction is a director's conflicting interest

transaction; or

(4) Section 1-870, would be aqualified director under Paragraph (A)(3) of

this Section if the business opportunity were a director's conflicting interest

transaction.

B. For purposes of this Section and Section 1-860:

(1) "Material relationship” means a familial, financial, professional,

employment or other relationship that would reasonably be expected to impair the

objectivity of the director's judgment when participating in the action to be taken;

and

(2) "Materid interest” means an actual or potential benefit or detriment

(other than one which would devolve on the corporation or the shareholders

generdly) that would reasonably be expected to impair the objectivity of the

director's judgment when participating in the action to be taken.
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C. The presence of one or more of the following circumstances shall not

automatically prevent a director from being a qualified director:

(1) Nomination or election of the director to the current board by any

director who is not a qualified director with respect to the matter (or by any person

that has amaterial relationship with that director), acting alone or participating with

others;

(2) Service as adirector of another corporation of which adirector who is

not a qualified director with respect to the matter (or any individual who has a

material relationship with that director), is or was also adirector; or

(3)_With respect to action to be taken under Section 1-744, status as anamed

defendant, as a director against whom action is demanded, or as a director who

approved the conduct being challenged.

Source: MBCA 81.43.
Comment - 2013 Revision

This Act makes the definitions in Subsection (B) applicable not only for
purposes of this Section, as provided in the Model Act, but also for purposes of
Section 1-860. As explained in the comments to that Section, this Act utilizes the
definition of "material relationship™ to broaden the definition of a director's
conflicting interest transaction.

81-144. Householding

A. A corporation has delivered written notice or any other report or

statement _under this Act, the articles of incorporation or the bylaws to all

shareholders who share a common address if:

(1) The corporation delivers one copy of the notice, report or statement to

the common address;

(2) The corporation addresses the notice, report or statement to those

shareholders either as agroup or to each of those shareholdersindividually or to the

shareholders in aform to which each of those shareholders has consented; and

(3) Each of those shareholders consents to delivery of asingle copy of such

notice, report or statement to the shareholders common address. Any such consent

shal be revocable by any of such shareholders who deliver written notice of
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revocation to the corporation. If such written notice of revocation is delivered, the

corporation shall begin providing individual notices, reports or other statements to

the revoking shareholder no later than thirty days after delivery of the written notice

of revocation.

B. Any shareholder who fails to object by written notice to the corporation,

within sixty days of written notice by the corporation of its intention to send single

copies of notices, reports or statements to sharehol derswho share acommon address

as permitted by Subsection A of this Section, shall be deemed to have consented to

receiving such single copy at the common address.

Source: MBCA 81.44.
PART 2. INCORPORATION

81-201. Incorporators

One or more persons capable of contracting may act as the incorporator or

incorporators of acorporation by delivering to the secretary of statefor filing articles

of incorporation and the written consent of the registered agent required by

Subsection 1-202(E) of this Act.

Source: MBCA 82.01
Comments - 2013 Revision

(@) Under former R.S. 12:21, one or more "natural or artificial" persons
"capable of contracting” were permitted to act as incorporators. The "natural or
artificial" phrase was eliminated as unnecessary due to the definition of "person” in
Section 1-140 of this Act. The "capable of contracting” phrase from the former
provision was added to the Model Act provision as a means of requiring
incorporators to possess contractual capacity, thus disqualifying unemancipated
minors and others lacking the required capacity from acting as incorporators. The
added language is not meant to suggest that an incorporator, in filing the
contemplated corporate documents, is becoming a party to a contract.

(b) This Act modifiesthe Model Act language to retain the substance of the
requirement in the former law that a notarized affidavit of acceptance from the
corporation's registered agent be filed as part of the incorporation process. The
description of the document is changed to reflect the fact that it need not be
notarized, only signed, but the document still must be filed to confirm that the
registered agent has indeed accepted the appointment.

81-202. Articles of incorporation and signed consent by agent to appointment

A. The articles of incorporation must set forth:
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(1) A corporate name for the corporation that satisfies the requirements of

Section 1-401;

(2) _The number of shares the corporation is authorized to issue;

(3) The street address (not apost office box only) of the corporation'sinitial

reqgistered office, and, if different, the street address (not a post office box only) of

the corporation'sinitial principal office;

(4) The name and street address (not a post office box only) of its initia

registered agent;

(5) Whether the corporation accepts, rejects, or limits (with a statement of

the limitations) the protection against liability of directors and officers that is

provided by Section 1-832; and

(6) The name and address of each incorporator.

B. The articles of incorporation may set forth:

(1) The names and addresses of theindividualswho areto serveastheinitia

directors;

(2) Provisions not inconsistent with law regarding:

(a) The purpose or purposes for which the corporation is organized;

(b) Managing the business and regulating the affairs of the corporation;

(c) Defining, limiting, and regul ating the powers of the corporation, itsboard

of directors, and shareholders;

(d) A par value for authorized shares or classes of shares.

(3) Any provision that under this Act isrequired or permitted to be set forth

in the bylaws;

(4) A provision that limits, reduces, qualifies, or conditions the protection

against liability of directors and officers provided by Section 1-832;

(5) A provision permitting or making obligatory indemnification of a

director for liability (as defined in Paragraph 1-850(3)) to any person for any action

taken, or any failure to take any action, as adirector, except liability for (a) abreach

of the duty of loyalty owed by the director or officer to the corporation or its
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shareholders, (b) an intentional infliction of harm on the corporation or its

shareholders, (c) a violation of Section 1-833, or (d) an intentional violation of

criminal law; and

(6) A provision that cash, property or share dividends, shares issuable to

shareholdersin connection with areclassification of stock, and the redemption price

of redeemed shares, that are not claimed by the shareholders entitled thereto within

a reasonable time (not less than one year in any event) after the dividend or

redemption price became payable or the shares became issuable, despite reasonable

efforts by the corporation to pay the dividend or redemption price or deliver the

certificates for the shares to such shareholders within such time, shall, at the

expiration of such time, revert in full ownership to the corporation, and the

corporation's obligation to pay such dividend or redemption price or issue such

shares, asthe case may be, shall thereupon cease; provided that the board of directors

may, at any time, for any reason satisfactory to it, but need not, authorize (a)

payment of the amount of any cash or property dividend or redemption price or (b)

issuance of any shares, ownership of which has reverted to the corporation pursuant

to aprovision of the articles authorized by this Section, to the person that would be

entitled thereto had such reversion not occurred.

C. The articles of incorporation need not set forth any of the corporate

powers enumerated in this Act.

D. Provisions of the articles of incorporation may be made dependent upon

facts objectively ascertainable outside the articles of incorporation in accordance

with Subsection 1-120(K) of this Act.

E. A written consent to appointment, signed by the initial registered agent,

shall be attached or appended to the articles of incorporation.

Source: MBCA 82.02; R.S. 12:24 (2012).
Comments - 2013 Revision
(a) TheModel Act unifiesthe address of acorporation'sregistered agent with
that of its registered office. That approach was rejected in this Act in favor of the

traditional Louisiana approach of permitting the two addresses to be handled
independently of one another. Theregistered office of aL ouisiana corporation may
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be relevant for purposes other than service of process on the registered agent.
Venue, for example, isproper in the parish in which acorporation'sregistered office
islocated. See C.C.P. Art. 42 (2). A corporation may wish to appoint a registered
agent in a given parish without submitting itself to the treatment of that parish asa
parish of proper venue. The Model Act language was modified to permit that kind
of choice. The Model Act was also modified to add a requirement that the address
of the corporation's initial principal office, if different from its initial registered
office, be included in the articles of incorporation.

(b) Model Act Section 2.02(b)(2)(v), whichwould have permitted thearticles
of incorporation toimpose personal liability on shareholdersfor corporate debts, was
deleted from this Act because of the risksthat it posed of subjecting shareholdersto
personal liability without their knowledge. The deletion of the Model Act provision
does not affect the ability of shareholders to undertake personal liability through
their own personal guarantees.

(c) The Model Act permits the inclusion of a provision in the articles of
incorporation that excul pates corporate directorsfrom personal liability for monetary
damages arising from a breach of fiduciary duty, subject to four exceptions for
serious forms of misconduct that are considered beyond the reach of private
agreements. Experience suggests that most parties who receive legal advice do
includethe permitted excul patory provisionintheir articles of incorporation, usually
"to the fullest extent allowed by law." Reflecting this strong preference for the
statutory form of exculpation, this Act makestheinclusion of statutory exculpation
thedefault rule. But because of the importance of theissue both to shareholdersand
to management, the Act does not merely permit shareholders to opt out of the
statutory exculpation rules, it requiresthat an explicit choice be made on the subject
in the corporation's articles of incorporation. Paragraph (A)(5) requires that the
articlesinclude a statement that selects one of three choices: to accept, to limit (with
a statement of the limitations), or to reject the default excul pation rules.

(d) Paragraph (A)(5) contemplates that most parties will make the simple
choice between accepting and rejecting the statutory exculpation rulesin full. If the
parties wish to engage in the more difficult task of devising their own customized
exculpatory rules, the particular limitations they wish to place on the default
statutory rules must be stated in the articles of incorporation. Under Section 1-832,
if the articles choose the "accept with limitations' option, but fail to include the
limitations in the articles, the default statutory rules will apply in full. Conversely,
if statements of limitation are indeed included in the articles, but an inconsistent
choiceismade under Paragraph (A)(5), the statement of limitationswill control over
the inconsistent (A)(5) selection.

(e) Model Act Paragraph (b)(5) was modified to harmonize the limitations
onindemnity provisionswith thelimitsof excul pation permitted under Section 1-832
of thisAct.

(f) Former R.S. 12:24(C)(3), concerning the reversion to the corporation of
dividends and other similar distributions that remained unclaimed after ayear, was
retained and added to this Act as Section 1-202(B)(6).

(9) A new Subsection (E) was added to the Model Act provision to retain the
substance of the requirement in prior law that a notarized affidavit of acceptance
from the corporation's initial registered agent be filed as part of the incorporation
process. Under this Act, the agent's acceptance need not be notarized, but must be
in writing and signed (as both terms are defined in Section 1-140) by the initial
registered agent.
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81-203. Incorporation

A. Except as provided in Subsection C of this Section, the corporate

existence begins, and the corporation is duly incorporated, when the articles of

incorporation become effective under Section 1-123.

B. Thesecretary of state'sfiling of the articles of incorporation is conclusive

proof that the incorporators satisfied all conditions precedent to incorporation and

that the corporation is duly incorporated, except in a proceeding by the state to

cancel or revoke the incorporation or involuntarily dissolve the corporation.

C. When immovable property is acquired by one or more persons acting in

any capacity for and in the name of any corporation that is not duly incorporated, and

the corporation is subsequently duly incorporated, the corporate existence shall be

retroactive to the date of acquisition of an interest in the immovable property, but

such retroactive existence shall be without prejudice to rights validly acquired by

third persons in the interim between the date of acquisition and the date that the

corporation is duly incorporated.

Source: MBCA 82.03, R.S. 12:25.1 (2012).
Comments - 2013 Revision

(@ Mode Act Subsection (a) was modified to accommodate the grace
periods provided by Section 1-123(B) for the delivery of origina articles of
incorporation to the secretary of state.

(b) Thereferenceto adelayed effective datein Section 2.03 of the Model Act
was deleted as redundant of the rules in Section 1-123(C) concerning delayed
effective dates.

(c) Former R.S. 12:25.1 was retained and added as Subsection (C), to retain
the retroactivity effects provided by prior law in connection with acquisitions of
immovable property. An introductory reference to the rule in Subsection (C) was
added to Subsection (A).

(d) A phrase was added to Subsections (A) and (B) to make the filing of
articles of incorporation conclusive evidence that a corporation has been "duly
incorporated,” effective on the date established by Section 1-123. The phrase was
added to harmonize Subsections (A) and (B) with the "duly incorporated” language
added in Subsection (C) from former R.S. 12:25.1, and to support the traditional
form of legal opinion that is commonly required in connection with a corporate
transaction, to the effect that one or more of the corporations involved in the
transaction is "duly incorporated.”
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81-204. Liability for preincorporation transactions

[Reserved.]

Comment - 2013 Revision

Section 9 of Louisiands 1928 business corporation act imposed personal
liability on non-dissenting directors and participating officers for al debts and
liabilities of a corporation that arose from the transaction of corporate business
before the corporation's articles of incorporation were properly filed. 1928 La. Acts
No. 250, §9. That rulewasdeliberately omitted from the 1968 statute "to permit full
application of the de facto-corporation and estoppel-to-deny-corporate existence
rules." Model Act Section 2.04 would have reinserted a modified version of the
older rule, imposingliability only if the participantsin pre-incorporation transactions
acted while "knowing" that the corporation had not yet been formed. Likethe 1968
statute, thisAct rejectsamechanical liability rule, eventheimproved version offered
by the Model Act, in favor of the broader, more factually-sensitive approach taken
in de-facto-corporation and estoppel-to-deny-corporate-existence cases. See 88
9.03-.04 Glenn G. Morris and Wendell H. Holmes, Louisiana Business
Organizations, Vols. 7 & 8, LouisianaCivil Law Treatise Series (West Group 1999);
Fred S. McChesney, Doctrinal Analysis and Statistical Modeling in Law: The Case
of Defective Incorporation, 71 Wash. U.L.Q. 493 (1993).

§1-205. Organization of corporation

A. After incorporation:

(1) If initial directors are named in the articles of incorporation, the initial

directors shall hold an organizational meeting, at the call of a majority of the

directors, to compl ete the organi zation of the corporation by appointing officers and

carrying on any other business brought before the meeting;

(2) If initial directors are not named in the articles, the incorporator or

incorporators shall hold an organizational meeting at the call of a majority of the

incorporatorsto elect aboard of directorswho shall compl ete the organization of the

corporation.

B. The eection by the incorporators of a board of directors may be

conducted without a meeting by means of one or more written consents signed by

each incorporator.

C. An organizational meeting may be held in or out of this state.

Source: MBCA 8§2.05.
Comment - 2013 Revision
TheModel Act alowsincorporatorsto engage in the post-incorporation acts

that are typically carried out to complete the organization of a corporation (such as
electing officers and issuing stock). ThisAct retains the approach taken under prior
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Louisiana law. It limits the role of incorporators to the signing and delivery of
articles of incorporation for filing, and to the election of the corporation's first
directors. Unlessinitial directorsare named inthearticlesof incorporation, directors
must be el ected by theincorporatorsto complete the organization of the corporation.

§1-206. Bylaws

A. The board of directors of a corporation may adopt bylaws for the

corporation.

B. The bylaws of a corporation may contain any provision for managing the

busi nessand regul ating the affairs of the corporation that isnot inconsistent with law

or the articles of incorporation.

C. The bylaws may contain one or both of the following provisions:

(1) A reguirement that if the corporation solicits proxies or consents with

respect to an election of directors, the corporation include inits proxy statement and

any form of its proxy or consent, to the extent and subject to such procedures or

conditions as are provided in the bylaws, one or more individuals nominated by a

shareholder in addition to individuals nominated by the board of directors; and

(2) A reguirement that the corporation reimburse the expenses incurred by

a shareholder in soliciting proxies or consents in connection with an election of

directors, to the extent and subject to such procedures or conditions as are provided

in the bylaws, provided that no bylaw so adopted shall apply to elections for which

any record date precedes its adoption.

D. Notwithstanding Paragraph 1-1020(B)(2), the shareholdersin amendinag,

repealing, or adopting a bylaw described in Subsection C of this Section may not

limit the authority of the board of directors to amend or repeal any condition or

procedure set forth in or to add any procedure or condition to such abylaw in order

to provide for areasonable, practicable, and orderly process.

Source: MBCA 8§2.06
Comment - 2013 Revision
Model Act Section 2.06 was modified in this Act: (1) to make the adoption
of bylaws permissive rather than mandatory, and (2) not to grant authority to

incorporators to adopt bylaws. Both changes were made to retain the existing
Louisianalaw on the subject.
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81-207. Emergency bylaws

A. Unless the articles of incorporation provide otherwise, the board of

directors of a corporation may adopt bylaws to be effective only in an emergency

defined in Subsection D of this Section. The emergency bylaws, which are subject

to amendment or repea by the shareholders, may make all provisions necessary for

managing the corporation during the emergency, including:

(1) Proceduresfor calling a meeting of the board of directors;

(2) Quorum requirements for the meeting; and

(3) Designation of additional or substitute directors.

B. All provisions of the regular bylaws consistent with the emergency

bylaws remain effective during the emergency. The emergency bylaws are effective

only during the emergency.

C. Caorporate action taken in good faith in accordance with the emergency

bylaws:

(1) Binds the corporation; and

(2) May not be used to impose liability on a corporate director, officer,

employee, or agent.

D. An emergency exists for purposes of this Section if a catastrophic event

makes it impracticable to attain a guorum of the corporation's directors when and as

necessary to carry out the functions of the board of directors.

Source: MBCA 82.07
Comment - 2013 Revision
The definition of emergency in Section 1-207(D) has been modified to
harmonize it with the Louisiana-modified definition of the same term in Section

1-303(D), for the reasons explained in the Louisiana Comments to that Section.

PART 3. PURPOSES AND POWERS

81-301. Purposes

A. Every corporation incorporated under this Act has the purpose of

engagingin any lawful businessor activity unlessamorelimited purposeis set forth

in the articles of incorporation.
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B. A corporation engaging in a business that is subject to regulation under

another statute of this state may incorporate under this Act only if permitted by, and

subject to all limitations of, the other statute.

Source: MBCA 83.01.
Comment - 2013 Revision

The phrase "or activity" was added to Subsection (A) to make it consistent
with former law (which had permitted a business corporation to engage in "any
lawful activity") and to make it clear that business corporations may used for
purposes other than the operation of a business in the usual sense of theterm. This
Act also allows business corporations to be used, for example, to hold assets, to
facilitate financial transactions, and to provide services to affiliated operating
companies.

81-302. General powers

Unlessits articles of incorporation provide otherwise, every corporation has

perpetual duration and hasthe power to do all things necessary or convenient to carry

out its business and affairs, including without limitation power:

(1) To sue and be sued, complain and defend in its corporate name;

(2) To have a corporate seal, which may be atered at will, and to useiit, or

afacsimile of it, by impressing or affixing it or in any other manner reproducing it;

(3) To make and amend bylaws, not inconsistent with its articles of

incorporation or with thelaws of this state, for managing the business and requlating

the affairs of the corporation;

(4) To purchase, receive, lease, or otherwise acquire, and own, hold,

improve, use, and otherwise deal with, real or personal property, or any interest in

property, wherever located:;

(5) To sdal, convey, mortgage, pledge, lease, exchange, and otherwise

dispose of all or any part of its property:;

(6) To purchase, receive, subscribe for, or otherwise acquire; own, hold,

vote, use, sall, mortgage, lend, pledge, or otherwise dispose of; and deal in and with

shares or other interestsin, or obligations of, any other entity:;

(7) To make contracts and guarantees, incur liabilities, borrow money, issue

its notes, bonds, and other obligations (which may be convertibleinto or include the

Page 35 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

32
33

HLS 13RS-606 ORIGINAL

HB NO. 408

option to purchase other securities of the corporation), and secure any obligation by

mortgage, pledge, or security interests of any kind in any of its property, franchises,

or income;

(8) Tolend money, invest and reinvest its funds, and receive and hold red

and personal property as security for repayment;

(9) To beapromoter, partner, member, associate, or manager of any limited

liability company, partnership, joint venture, trust, or other entity;

(10) To conduct its business, locate offices, and exercise the powers granted

by this Act within or without this state;

(11) To eect directors and appoint officers, employees, and agents of the

corporation, define their duties, fix their compensation, and lend them money and

credit;

(12) To pay pensions and establish pension plans, pension trusts, profit

sharing plans, share bonus plans, share option plans, and benefit or incentive plans

for any or al of the current or former directors, officers, employees, and agents of

the corporation and its affiliated entities, and the dependents and families of those

individuals;

(13) To make donations for the public welfare or for charitable, scientific,

or educational purposes;

(14) To transact any lawful business that will aid governmental policy;

(15) To make payments or donations, or do any other act, not inconsistent

with law, that furthers the business and affairs of the corporation.

Source: MBCA 83.02.
Comments - 2013 Revision

(@) Theintroductory sentence of the Section was modified to eliminate the
Model Act statement that corporations hold powers coextensive with those of an
individual. While this Act does provide broad powers to business corporations,
corporations still may not do such uniquely human things as adopt children, vote or
hold political office.

(b) TheModel Act refersto"real or persona” property in Paragraphs (4) and
(8), andto "legal or equitable" interestsin Paragraph (4). ThisAct definestheterms
"real property" and "personal property"” in Section 1-140 in away that encompasses
both the common law meaning of the terms and the analogous civil law concepts of
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"immovable" and "movable" things. That approach supports consistency between
thelanguageinthisAct and inthe Model Act, and also allowsthereferencesto those
forms of property to apply as intended with respect to real and personal property
owned by Louisiana corporations in other states. However, the Model Act terms
"legal" and "equitable" interestsin property, which appear only in this Section, were
omitted because they could not be reconciled with any classification scheme under
Louisiana law, and because they were not necessary to make the intended point of
the provision: that corporations have the power to deal with all forms of interest in
property. TheModel Act makesthe point by including the only two formsof interest
that are recognized in other states, while this Act makes the same point by removing
any words of limitation or qualification concerning the property interests that are
covered by the provision.

(c) Thephrase"or security interests of any kind" was added to Paragraph (7)
of the Model Act to avoid any implication that the Subsection covered only the two
particul ar types of security interests, mortgagesand pledges, that it listed. Paragraph
(7) was also modified to permit the corporation to provide security for "any
obligation" and not merely "its" obligations as provided in the Model Act.

(d) Thephrase"limited liability company" was added to Paragraph (9) of the
Model Act to include explicit coverage for that widely-used form of business
organization.

(e) The coverage of Paragraph (12) was broadened to include the power to
provide pension and similar benefits for the families of the listed corporate workers
and to providethose benefitsto the workers and worker families of affiliated entities
such as subsidiaries.

(f) Former law had included among a corporation's listed powers the power
to provide inter-corporate guarantees among a parent corporation and its
wholly-owned subsidiaries. Seeformer R.S. 12:41(C). That provision was omitted
from this Act because it could have carried with it the unintended negative
implication that similar guarantees might be ultra vires among affiliates without a
common 100% parent. The issue of a corporation's power to issue inter-corporate
guaranteesis covered fully by Paragraph (7). Subject only to contrary provisionsin
acorporation's articles, Paragraph (7) states without qualification that acorporation
has the power to issue guarantees. Paragraph (7) does not attempt to address all of
the situations in which such guarantees may or may not be appropriate. Like other
transactions in which a corporation has the power to engage, the power to issue
guarantees may be exercised in many different factual contexts, either in accordance
with or in violation of the legal duties owed to and by the corporation. If the
guarantee power is exercised lawfully and properly, the resulting guarantee is
enforceablein the usual way, without any ultravires obstacle, whileif the guarantee
violates some legal duty owed to or by the corporation, the normal remedies for a
breach of the relevant duty are available. The fact that the inter-corporate
beneficiary of aguaranteeisa100% parent or affiliate may berelevant in evaluating
whether the legal duties owed in connection with the guarantee have been satisfied.
See, e.g., Trenwick AmericaLitigation Trust v. Billet, 931 A.2d 438 (Del.2007) (en
banc), affirming and adopting the rationale of Trenwick American Litigation Trust
v. Ernst & Young, L.L.P., 906 A.2d 168 (Del. Ch. 2006). But the propriety of such
guarantees must be determined on the basis of those legal duties, not as an issue of
corporate power. As a matter strictly of corporate power, a corporation formed
under this Act may issue guarantees without limitation.
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81-303. Emergency powers

A. Inanticipation of or during an emergency defined in Subsection D of this

Section, the board of directors of a corporation may:

(1) Modify lines of succession to accommodate the incapacity of any

director, officer, employee, or agent; and

(2) Relocate the principal office, designate alternative principal offices or

regional offices, or authorize the officers to do so.

B. During an emergency defined in Subsection D of this Section, unless

emergency bylaws provide otherwise:

(1) Notice of amesting of the board of directors need be given only to those

directors whom it is practicable to reach and may be given in any practicable

manner, including by publication and radio;

(2) Any or all directors may participatein aregular or specia meeting of the

board by, and the meeting may be conducted through the use of, any means of

communication by which all directors participating may simultaneously hear each

other during the meeting;

(3) A director participating in a meeting by the means authorized in

Paragraph (2) of this Subsection is deemed to be present in person at the meeting;

(4) Unless the application of Paragraphs (2) and (3) of this Subsection is

sufficient to attain a quorum of directors, a quorum of directors consists of the

number of directors who participate in ameeting if:

(a) Reasonable efforts have been made to provide actual knowledge of the

meeting to all directors; and

(b) All of the directors who have actual knowledge of the meeting, and who

could participate in the meeting lawfully and without undue hardship or risk of

injury, do participate in the meeting; and

(5) If business is conducted at a meeting of directors at which a guorum

would be present only by application of the rulein Paragraph (B)(4) of this Section,

aquorum of directors under Paragraph (B)(4) is presumed to be present.
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C. Corporate action taken in good faith during an emergency under this

Section to further the ordinary business affairs of the corporation:

(1) Binds the corporation; and

(2) May not be used to impose liability on a corporate director, officer,

employee, or agent.

D. An emergency exists for purposes of this Section if a catastrophic event

makes it impracti cable (without applying the rules pursuant to Subsection B of this

Section) to attain a quorum of the corporation's directors when and as necessary to

carry out the functions of the board of directors.

Source: MBCA 83.03.

Comments - 2013 Revision

(@ The definition of emergency in Subsection (d) of the Model Act was
modified in this Act to tie more closely together the extraordinary powers provided
by this Section and the necessities that would justify the exercise of those powers.
If the board is capable of achieving a quorum under its normal rules, without
application of the rulesin Subsection (B), then no emergency exists as that term is
defined in Subsection (D).

(b) Thefunctions of the board are described in Section 1-801. To the extent
that no action of the board was required during or in the aftermath of a catastrophic
event, no emergency would exist under this Section. A major hurricane, for
example, might make it impossible to convene aquorum of directorsfor aperiod of
several days. But that catastrophic event would not justify the exercise of corporate
powers under this Section if no need existed for board action during the period in
which a quorum could not be attained. If the required decisions fell within the
normal authority of the corporation's officers, for example, or if the decisions could
be delayed without significant harm to the corporation's interests for the few days
needed to attain the needed quorum, emergency actions under this Section would not
be authorized.

(c) Section 1-820(B) provides authority to a board of directors to permit
participation in board meetings by communication devices that permit all
participantsin the meeting to hear each other smultaneoudly. Paragraphs (B)(2) and
(B)(3) of this Section providerulesidentical tothosein Section 1-820(B), except that
the rulesin this Section are self-operative; they apply in the case of an emergency
without regard to whether the board has taken action to approve of that form of
participation. In many cases, the board will have taken action before a catastrophic
event to permit this type of telephonic or other similar form of participation in a
meeting. If so, the corporation may be able to attain aquorum of directors under its
normal rules. Inthat event, the special quorum and participation rules of this Section
would not be needed, so no "emergency” would exist within the meaning of
Subsection (D).

(d) During an emergency, Model Act Section 3.03(b)(2) allows officersto
be substituted for absent directors as needed to achieve a quorum of the directors.
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This Act does not permit that form of substitution. Instead, it deals with the
emergency by relaxing the quorum requirement itself.

(e) If anormal quorum can be achieved under the corporation'snormal rules,
then no emergency exists, by definition, under Subsection (D). If a quorum could
be achieved by allowing telephonic or other similar forms of participation in the
meeting, and the board has yet to exercise its power to permit those forms of
participation under Section 1-820(B), then Paragraphs (B)(2) and (B)(3) of this
Section will operate to permit telephonic or similar participation during the
emergency. If application of those two Subsectionsisenough by itself to resolvethe
guorum problem, then the number of directors required to attain a quorum is not
affected by Paragraph (B)(4). The special rule in (B)(4) does not apply in those
circumstances because the rule is designed to decrease, not increase, the number of
directors required to establish a quorum, and the number of directors able to
participate in a meeting under (B)(4) may actually exceed the number normally
required for aquorum. In that case, the normal number would control. Inatypical
corporation, in which a mgjority of directors would constitute a quorum, the effect
of therulein (B)(4) would be to set aquorum at amajority of directors (the normal
rule) or asmaller number equal to those who were able to participate in the meeting
lawfully and without undue hardship or risk of injury.

(f) Theparticipation of adirector in ameeting isexcused, and doesnot count
in determining the quorum under Paragraph (B) (4), if two conditions are satisfied:
(1) the corporation has made reasonable efforts to give actual knowledge of the
meeting to all of itsdirectors, and (2) all directorswho know about the meeting, and
could participate in it lawfully and without undue hardship or risk of injury, do
participate. The reference to lawful participation in Paragraph (B)(4) is designed to
excuse participation that is made impracticable by reason of some rule, order or
instruction by agovernmental agency, official or other actor whoisexercising lawful
authority during the emergency. For example, if emergency road closures or
restrictions prevented a director from reaching the board meeting site, and downed
telephone lines and cellular towers prevented tel ephonic participation, that director
would not be able to participate in the meeting lawfully, i.e., without violating the
road closure or restriction orders. Under those circumstances, that director's
participation in the meeting would be excused, and would not count toward the
number needed to achieve a quorum, regardliess of whether the closed roads were
passabl e enough to allow the director to reach the meeting.

(g) Paragraph (B)(5) createsapresumption that an emergency quorum under
Paragraph (B)(4) is present at any meeting at which the board conducts business
during an emergency. The presumption is designed to give the benefit of doubt to
directors who are doing their best to deal with emergency conditions, perhaps
without full documentation of the efforts they are making to notify all directors and
to arrange for their participation in the meeting. The presumption may be rebutted
by apreponderance of evidenceto the contrary. But inthe absence of such evidence,
the interests of the corporation are best served by attaching a presumption of
regularity, not usurpation, to the steps taken by directors during the emergency.

81-304. Ultravires

A. Except asprovided in Subsection B, the validity of corporate action may

not be challenged on the ground that the corporation lacks or lacked power to act.

B. A corporation's power to act may be challenged:

(1) Inaproceeding by ashareholder against the corporation to enjoin the act;
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(2) In aproceeding by the corporation, directly, derivatively, or through a

receiver, trustee, or other legal representative, against a current or former director,

officer, employee, or agent of the corporation; or

(3)_In aproceeding by the attorney general under Section 1-1430.

C. In ashareholder's proceeding under Paragraph (B)(1) of this Section to

enjoin an unauthorized corporate act, the court may enjoin or set aside the act if

equitable, and may award damages for |oss (other than anticipated profits) suffered

by the corporation or another party to the proceeding because of enjoining the

unauthorized act. If an act to be enjoined in the proceeding is the performance of a

duty owed by the corporation under the terms of a contract to which the corporation

is a party, the court may enjoin the act only if the other parties to the contract are

joined in the proceeding.

Source: MBCA 8§3.04
Comments - 2013 Revision

The Model Act requiresthejoinder of "all affected persons' to a proceeding
to enjoin an ultra vires act. Because of concern about the potential breadth and
uncertainty of that requirement, this Act replacesit with the joinder requirement that
wasimposed under theformer Louisianalaw. Asmodified, Subsection (C) requires
the joinder of athird person in an ultra vires proceeding only if the proceeding is
brought to enjoin the performance of aduty owed by the corporation under acontract
to which that person is a party.

PART 4. NAME

81-401. Corporate name

A. A corporate name:

(1) May includewordsin any language but must be writtenin English letters

or characters;

(2) Must contain the word "corporation”, "incorporated”, "company", or

"limited," or the abbreviation, with or without punctuation, "corp.", "inc.", "co.", or

ltd.";

(3) May not contain:

(&) _Any language stating or implying that the corporation is organized for a

purpose other than that permitted by Section 1-301 and its articles of incorporation;
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(b) The phrase "doing business as' or any abbreviation of that phrase, such

as"d/b/a’;

(c) Any words that deceptively or falsaly suggest a charitable or nonprofit

nature or that imply that the corporation is an administrative agency of this state or

any of its political subdivisions or of the United States;

(d) Except asindicated, any of the following quoted words or phrasesin any

(i) "Casualty," "redevelopment corporation,” or "electrical cooperative”;

(ii) Except for a bank holding company, "bank", "banker", "banking",

"savings', "safe deposit”, "trust”, "trustee’, "building and loan", "homestead", or

"credit union";

(iii) Except for an independent insurance agency or brokerage corporation,

"insurance”.

(4) A court having jurisdiction may, upon application of the state or of any

interested or affected person, enjoin acorporation from doing business under aname

that violates any part of Subparagraphs (A)(3)(c) or (d) of this Section.

B. Except as authorized by Subsections C and D of this Section, a corporate

name must be distinguishable from:

(1) The corporate name of a corporation or nonprofit corporation

incorporated in this state;

(2) A corporate name reserved or registered under Section 1-402 or 1-403;

(3) The name of aforeign corporation or foreign nonprofit corporation, as

stated in the certificate of authority to do business in this state issued to that

corporation under Chapter 3 of this Title;

(4) The name of a domestic limited liability company or the name of a

foreign limited liability company used in the foreign limited liability company's

certificate of authority to do businessin this state;
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(5) _The name of a partnership whose contract for partnership is filed for

registry with the secretary of state or the name of a duly registered foreign

partnership; and

(6) A trade name registered with the secretary of state.

C. A corporation may apply to the secretary of state for authorization to use

anamein itsfilings with the secretary of state that is not distinguishable from one

or more of the names described in Subsection B of this Section. The secretary of

state shall authorize the use of the name applied for if:

(1) The other registrant consents to the use in writing and submits an

undertaking in form satisfactory to the secretary of state to change its name to a

name that is distinguishable from the name of the applying corporation; or

(2) Theapplicant deliversto the secretary of state acertified copy of thefinal

judgment of acourt of competent jurisdiction establishing the applicant'sright to use

the name applied for in this state.

D. A corporation may usein itsfilingswith the secretary of state anamethat

is not distinguishable from one or more of the names described in Subsection B of

this Section if the registrant of the nameisincorporated, organized, or authorized to

transact business in this state and the proposed user corporation:

(1) Has merged with the other registrant;

(2) Has been formed by reorganization of the other registrant; or

(3) Hasacquired all or substantialy all of the assets, including the name, of

the other reqgistrant.

E. This Act does not control the use of fictitious, assumed, or trade names.

F. If the secretary of state receives for filing articles of incorporation that

includein the corporate nametheword "bank", "banker", "banking", "savings', "safe

deposit”, "trust”, "trustee”, "building and loan", "homestead", "credit union"”, or any

other word of similar import, the secretary of state shall not file the articles of

incorporation until the secretary of state receives satisfactory evidence that written
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notice of the proposed use of that name was delivered to the office of financia

institutions at |east ten days earlier.

G. If the secretary of state receives for filing articles of incorporation that

include in the corporate name the word "engineer”, "engineering”, "surveyor", or

"surveying," the secretary of state shall not file the articles of incorporation until the

secretary of state receives:

(1) Satisfactory evidencethat written notice of the proposed use of that name

was delivered to the L ouisiana Professional Engineering and Land Surveying Board

at least ten days earlier; or

(2) A written waiver of the ten-day notice reguirement, signed by the

executive secretary or any officer of the Louisiana Professional Engineering and

Land Surveying Board.

H. If the secretary of state receives for filing articles of incorporation that

includein the corporate nametheword "architect", "architectural”, or "architecture’,

the secretary of state shall not file the articles of incorporation until the secretary of

State receives:

(1) Satisfactory evidencethat written notice of the proposed use of that name

wasdelivered to the State Board of Architectural Examiners at least ten daysearlier;

or

(2) A written waiver of the ten-day notice reguirement, signed by the

executive director or any member of the State Board of Architectural Examiners.

|. The assumption or use of a name in violation of this Section does not

affect or vitiate the corporate existence.

Source: MBCA 8§4.01, R.S. 12:23 (2012).
Comments - 2013 Revision

(@) The Model Act includes periods as punctuations after the abbreviations
listed in Paragraph (A)(2). This Act adds the phrase "with or without punctuation”
to permit the abbreviations to be used with or without periods.

(b) Model Act Subsection (a) was modified to retain the substance of the
rules in former R.S. 12:23 that prohibited the use of certain words or phrases in
corporate names (see Subparagraphs (A)(3)(b) - (d)) and that required the corporate
name to be expressed in English letters or characters (see Paragraph (A)(1)).
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(c) The Model Act language in Paragraph (a)(2) would have permitted the
required designations of corporate status, such as "corporation” or "corp”, to be
expressed in "words or abbreviations of likeimport inany language”. That language
was omitted to require the use of the listed English words and abbreviations.

(d) Model Act Paragraph (b)(3) was modified in this Act to take account of
the retention of existing Chapter 3 of Title 12 (in place of Model Act Chapter 15) to
govern the qualification of foreign corporations to do business in this state.

(e) The Model Act standard for distinguishing corporate and other related
names, i.e, "distinguishable upon the records of the secretary of state”, was
modified in this Act to retain the standard in prior law that the names be
"distinguishable", without any referenceto the records of the secretary of state. That
standard falls between the early standard of "deceptive similarity”, which both the
Model Act andthisAct reject, and the purely linguistic, on-the-records standard used
in the Model Act. Except for a brief return to the deceptive similarity standard
between 1993 and 1997, distinguishability has been the name-difference standard in
Louisiana since 1988.

(f) Under the distinguishability standard, the secretary of state's office has
required that names be distinguishable not only in writing, upon the secretary's
records, but alsoin pronunciation. Thename"B C Corporation™, for example, would
not be treated as distinguishable from "Bee See Corporation”. This Act retains the
distinguishability standard to allow the secretary of stateto leave the distinguishable
pronunciation requirement in place. Therequired differencein the pronunciation of
names serves two functions: it helps the secretary of state's office avoid confusion
during telephone inquiries concerning corporate records, and it lets the secretary of
state withhold any form of perceived official sanction for the use of a name so
similar in sound that it is more likely than most to lead to name-use disputes. Still,
nothing in this Act precludes a person from doing business lawfully under an
assumed or trade name, even if that name has been declined for filing purposes
because it was considered insufficiently distinguishable from some other name
already onfile. Similarly, nothing in this Act confers any form of presumption that
a name accepted for filing by the secretary of state may be used in business
operations, free of any competing claims by others who may hold superior rights to
the name. Rightsin trade names are governed by trade name and unfair competition
law, not by this Act or by thefiling decisions of the secretary of state under this Act.
See Subsection (E); Gulf Coast Bank v. Gulf Coast Bank & Trust Company, 652
S0.2d 1306 (La 1995) (explaining sources and requirements of trade name
protection). ThisAct rejectstherulein somereported casesthat the filing decisions
of the secretary of statewith respect to corporate namesare entitled to "someweight"
or "great weight" in trade name disputes; they are entitled to no weight at all.

(g) The phrase "in its filings with the secretary of state" was added to
Subsections (C) and (D) to make it clear that the "use" of a corporation name under
those Sections meant strictly the use of a name in a corporation's filings with the
secretary of state, and not the more general use of a corporate or fictitious namein
the corporation's business operations.

(h) Former R.S. 12:23(F) provided that the assumption of animproper name
did not affect a corporation’'s legal existence, but could be the basis of aninjunction
against continued use of the improper name. The former provision was divided and
placed into two different Subsections in this Act. The rule that protected a
corporation's legal existence, despite an improper name, was retained as a general
rule, in Subsection (1), applicableto all of the naming rules set forth in this Section.
But the injunctive relief rule was included as Paragraph (A)(4), and made to apply
only to those items in Paragraph (A)(3) that prohibit the use of words or language
in a corporate name that would imply a corporation was something other than an
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ordinary business corporation, such as a charity or governmental agency. The
injunctive relief rule was made inapplicable to the Section's provisions concerning
thedistinguishability of corporate names because the distingui shability requirements
were designed to serve principally arecordkeeping function, not to provide grounds
for remediesin trade name or unfair competition disputes.

(i) Subsections (F) through (H) were added to the Model Act provision to
retain the rules in former R.S. 12:23(E) that required advance notice to the listed
regulatory or licensing agencies if certain words, such as "bank”, "engineer", or
"architect”, were included in a corporation's proposed corporate name. Changes
were in made in the terminology and style of the former rules to harmonize them
with those of the Model Act.

§1-402. Reserved name

A. A person may reserve the exclusive use of acorporate nameinitsfilings

with the secretary of state, including a fictitious name for a foreign corporation

whose corporate name is not available, by delivering an application to the secretary

of state for filing. The application must set forth the name and address of the

applicant and the name proposed to be reserved. If the secretary of state finds that

the corporate name applied for is available, the secretary of state shall reserve the

namefor the applicant's exclusive use for anonrenewable period of one hundred and

twenty days.

B. The owner of areserved corporate name may transfer the reservation to

another person by delivering to the secretary of state a signed notice of the transfer

that states the name and address of the transferee.

Source: MBCA 84.02
Comments - 2013 Revision

(&) Thephrase"initsfilingswiththe secretary of state”" wasadded to thefirst
sentence of Subsection (A) to make it clear that the reservation of the name related
strictly to acorporation'sfilingswith the secretary of state, and not to theright to use
the reserved name in business operations.

(b) Thequalification of foreign corporationsisgoverned by Title 12, Chapter
3. Nevertheless, the Model Act reference to aforeign corporation was retained in
this Section to allow aforeign corporation to reserve a name under which it intends
to do businessin this state.

§1-403. Reqgistered name

A. A foreign corporation may register its corporate name, or its corporate

name with any addition authorized by R.S. 12:303(A)(3), if the name is
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distinguishable upon the records of the secretary of state from the corporate names

that are not available under Subsection 1-401(B) of this Act.

B. A foreign corporation registersits corporate name, or its corporate name

with any addition authorized by R.S. 12:303(A)(3), by delivering to the secretary of

state for filing an application:

(1) Setting forth its corporate name, or its corporate name with any addition

authorized by R.S. 12:303(A)(3), the state or country and date of its incorporation,

and a brief description of the nature of the businessin which it is engaged; and

(2) Accompanied by a certificate of existence (or a document of similar

import) from the state or country of incorporation.

C. Thenameisreqgistered for the applicant's exclusive use upon the effective

date of the application.

D. A foreign corporation whose registration is effective may renew it for

successive vears by delivering to the secretary of state for filing a renewal

application, which complies with the requirements of Subsection B of this Section,

between October 1 and December 31 of the preceding year. Therenewal application

when filed renews the registration for the following calendar year.

E. A foreign corporation whose reqgistration is effective may thereafter

qualify as aforeign corporation under the registered name or consent in writing to

the use of that name by a corporation thereafter incorporated under this Act or by

another foreign corporation thereafter authorized to transact business in this state.

The registration terminates when the domestic corporation is incorporated or the

foreign corporation qualifies or consents to the qualification of another foreign

corporation under the registered name.

Source: MBCA 8§4.03.
Comment - 2013 Revision
References in this Section to Model Act Section 15.06 were replaced by
references to the analogous provision in Title 12, Chapter 3, which was retained in

place of Model Act Chapter 15 to govern the qualification of foreign corporations
to do businessin this state.
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PART 5. OFFICE AND AGENT

81-501. Reqistered office and registered agent

Each corporation must continuously maintain in this state:

(1) A reqgistered office that may be the same as any of its places of business;

(2) A reqgistered agent, who may be:

(2) Anindividua who residesin this state: or

(b) A domestic or foreign corporation or other eligible entity that

continuously maintains an officein thisstate and, in the case of aforeign corporation

or foreign dligible entity, is authorized to transact business in this state.

Source: MBCA 85.01
Comment - 2013 Revision

The Model Act requires acorporation's registered office to be located at the
street address of its registered agent. This Act permits a corporation to specify a
street addressfor itsregistered office different from that of itsregistered agent. See
Comment (a) to Section 1-202. This Section was modified to accommodate the
possible distinction between those two addresses.

81-502. Change of reqistered office or registered agent

A. A corporation may change its registered office or the identity or address

of its registered agent by delivering to the secretary of state for filing a statement of

change that sets forth:

(1) The name of the corporation;

(2) The street address of its current registered office;

(3) If the current registered officeis to be changed, the street address of the

new registered office;

(4) The name and street address of its current registered agent;

(5) If theidentity of the current registered agent is to be changed, the name

of the new registered agent and the new agent's signed written consent (either on the

statement or attached to it) to the appointment; and

(6) If the street address of the registered agent is to be changed, the new

street address of the registered agent.
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B. A reqgistered agent may change its street address on the records of the

secretary of state for all corporations for which it serves as registered agent by

delivering to the secretary of state a statement of change that sets forth:

(1) The name of the registered agent;

(2) Its current street address to be changed:;

(3)_Its new street address; and

(4) A certification that the registered agent has notified all of the

corporationsfor which it serves asregistered agent of the changein its addressto the

new street address specified in the statement of change.

Source: MBCA 85.02.
Comments - 2013 Revision

(@) TheModel Act requiresacorporation's registered office to be located at
the street address of its registered agent. This Act permits a corporation to specify
a street address for its registered office different from that of its registered agent.
See Comment (a) to Section 1-202. This Section was modified to accommodate the
possible distinction between those two addresses, and to delete the requirement in
Model Act Subsection (b) that the two addresses be the same.

(b) This Act replaces Model Act Subsection (b) with a new provision that
allows aregistered agent to notify the secretary of state of a change in address by
utilizing asingle statement for all of the corporations for which the agent is serving.

81-503. Resignation of registered agent

A. A registered agent may resign the agent's appointment by signing and

delivering to the secretary of state for filing the signed original and two exact or

conformed copies of a statement of resignation. If the office of the registered agent

isalso theregistered office of the corporation, the statement may include astatement

that the reqgistered officeis also discontinued.

B. After filing the statement the secretary of state shall mail one copy to the

registered office (if not discontinued) and the other copy to the corporation at its

principal office.

C. The agency appointment is terminated, and the registered office

discontinued if so provided, on the thirty-first day after the date on which the

statement was filed.

Source: MBCA 85.03.
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Comment - 2013 Revision

The Model Act requires a corporation’s registered office to be located at the
street address of its registered agent. This Act permits a corporation to specify a
street address for itsregistered office different from that of itsregistered agent. See
Comment (a) to Section 1-202. Subsection (A) was modified to limit the statement
about the discontinuation of a registered office upon resignation of the registered
agent to those situationsin which the addresses of theregistered officeand registered
agent are the same.

81-504. Service on corporation

A. A corporation's registered agent is the corporation's agent for service of

process, notice, or demand required or permitted by law to be served on the

corporation.

B. If a corporation has no registered agent, or the agent cannot with

reasonable diligence be served, the corporation may be served by registered or

certified mail, return receipt requested, addressed to the secretary of the corporation

atits principal office. Serviceis perfected under this Subsection at the earliest of:

(1) The date the corporation receives the mail;

(2) The date shown on the return receipt, if signed on behaf of the

corporation; or

(3) FivedaysafteritsdepositintheU.S. Mail, asevidenced by the postmark,

if mailed postpaid and correctly addressed.

C. This Section does not prescribe the only means, or necessarily the

required means of serving a corporation.

Source: MBCA 85.04.
Comment - 2013 Revision

A corporation's principal office will ordinarily be stated in the corporation's
most recent annual report. See Section 1-1621(A)(4). |If acorporation has not yet
filed an annual report, the initial principal office, if different from the registered
office, will be stated in the corporation’s articles of incorporation. If no principal
officeisidentified in a corporation's annual report or articles of incorporation, the
corporation's principal office will be the same as its registered office. See Sections
1-140(17) and 1-202(A)(3).
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PART 6. SHARES AND DISTRIBUTIONS

SUBPART A. SHARES

81-601. Authorized shares

A. The articles of incorporation must set forth any classes of shares and

series of shareswithin aclass, and the number of shares of each class and series, that

the corporation is authorized to issue. If more than one class or series of sharesis

authorized, the articles of incorporation must prescribe adistinguishing designation

for each class or series and must describe, prior to the issuance of shares of aclass

or series, the terms, including the preferences, rights, and limitations, of that class

or series. Except to the extent varied as permitted by this Section, all shares of a

classor seriesmust haveterms, including preferences, rights, and limitationsthat are

identical with those of other shares of the same class or series.

B. The articles of incorporation must authorize:

(1) One or more classes or series of shares that together have unlimited

voting rights, and

(2) One or more classes or series of shares (which may be the same class or

classes as those with voting rights) that together are entitled to receive the net assets

of the corporation upon dissolution.

C. Thearticles of incorporation may authorize one or more classes or series

of sharesthat:

(1) Have special, conditional, or limited voting rights, or no right to vote,

except to the extent otherwise provided by this Act;

(2) Are redeemable or convertible as specified in the articles of

incorporation:

(a) At the option of the corporation, the shareholder, or another person or

upon the occurrence of a specified event;

(b) For cash, indebtedness, securities, or other property; and

(c) At prices and in amounts specified, or determined in accordance with a

formula;
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(3) Entitle the holders to distributions calculated in any manner, including

dividends that may be cumulative, noncumulative, or partially cumulative; or

(4) Have preference over any other class or series of shares with respect to

distributions, including distributions upon the dissolution of the corporation.

D. Terms of shares may be made dependent upon facts objectively

ascertainable outside the articles of incorporation in accordance with Subsection

1-120(K) of this Act.

E . Any of theterms of shares may vary among holders of the same class or

series so long _as such variations are expressdy set forth in the articles of

incorporation.

F. The description of the preferences, rights and limitations of classes or

series of sharesin Subsection C of this Section is not exhaustive.

Source: MBCA 86.01.

81-602. Terms of class or series determined by board of directors

A. If the articles of incorporation so provide, the board of directors is

authorized, without shareholder approval, to:

(1) Classify any unissued sharesinto one or more classes or into one or more

series within a class,

(2) Reclassify any unissued shares of any class into one or more classes or

into one or more series within one or more classes, or

(3) Reclassify any unissued shares of any seriesof any classinto oneor more

classes or into one or more series within a class.

B. If the board of directors acts pursuant to Subsection A of this Section, it

must determine the terms, including the preferences, rights and limitations, to the

same extent permitted under Section 1-601, of:

(1) Any class of shares before the issuance of any shares of that class, or

(2) Any serieswithin aclass before the issuance of any shares of that series.
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C. Beforeissuing any shares of aclass or series created under this Section,

the corporation must deliver to the secretary of statefor filing articles of amendment

setting forth the terms determined under Subsection A of this Section.

Source: MBCA 86.02.

81-603. Issued and outstanding shares

A. A corporation may issue the number of shares of each class or series

authorized by the articles of incorporation. Shares that are issued are outstanding

shares until they are reacquired, redeemed, converted, or cancelled.

B. The reacquisition, redemption, or conversion of outstanding shares is

subject to the limitations of Subsection C of this Section and to Section 1-640.

C. At dl times that shares of the corporation are outstanding, one or more

sharesthat together have unlimited voting rights and one or more sharesthat together

are entitled to receive the net assets of the corporation upon dissolution must be

outstanding.
Source: MBCA § 6.03

81-604. Fractional shares

A. A corporation may:

(1) Issue fractions of a share or pay in money the value of fractions of a

share;

(2) Arrange for disposition of fractional shares by the shareholders;

(3) Issue scrip in registered or bearer form entitling the holder to receive a

full share upon surrendering enough scrip to equal afull share.

B. Each certificate representing scrip must be conspicuously |abeled " scrip”

and must contain the information required by Subsection 1-625(B) of this Act.

C. The holder of afractional share is entitled to exercise the rights of a

shareholder, including theright to vote, to receive dividends, and to participatein the

assets of the corporation upon liguidation. The holder of scrip is not entitled to any

of these rights unless the scrip provides for them.
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D. The board of directors may authorize the issuance of scrip subject to any

condition considered desirable, including:

(1) That the scrip will become void if not exchanged for full shares before

aspecified date; and

(2) That the shares for which the scrip is exchangeable may be sold and the

proceeds paid to the scripholders.

Source: MBCA 86.04.

SUBPART B. ISSUANCE OF SHARES

81-620. Subscription for shares before incorporation

A. A subscription for shares entered into before incorporationisirrevocable

for six months unless the subscription agreement provides alonger or shorter period

or all the subscribers agree to revocation.

B. The board of directors may determine the payment terms of subscription

for _shares that were entered into before incorporation, unless the subscription

agreement specifies them. A call for payment by the board of directors must be

uniform so far as practicable as to all shares of the same class or series, unless the

subscription agreement specifies otherwise.

C. Sharesissued pursuant to subscriptions entered into before incorporation

are fully paid and nonassessable when the corporation receives the consideration

specified in the subscription agreement.

D. If a subscriber defaults in _payment of money or property under a

subscription agreement _entered into before incorporation, the corporation may

collect the amount owed as any other debt. Alternatively, unless the subscription

agreement provides otherwise, the corporation may rescind the agreement and may

sell the shares if the debt remains unpaid for more than twenty days after the

corporation sends written demand for payment to the subscriber.

E. A subscription agreement entered into after incorporation is a contract

between the subscriber and the corporation subject to Section 1-621.

Source: MBCA 86.20
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81-621. Issuance of shares

A. The powers granted in this Section to the board of directors may be

reserved to the shareholders by the articles of incorporation.

B. Theboard of directors may authorize sharesto beissued for consideration

consisting of any tangible or intangible property or benefit to the corporation,

including cash, promissory notes, services performed, contracts for services to be

performed, or other securities of the corporation.

C. Before the corporation issues shares, the board of directors must

determine that the consideration received or to bereceived for sharesto beissuedis

adeguate. That determination by the board of directorsis conclusive insofar as the

adequacy of consideration for theissuance of sharesrelatesto whether the sharesare

validly issued, fully paid, and nonassessable.

D. When the corporation receives the consideration for which the board of

directors authorized the issuance of shares, the sharesissued therefor are fully paid

and nonassessabl e,

E. The corporation may place in escrow shares issued for a contract for

future services or _benefits or a promissory note, or make other arrangements to

restrict thetransfer of the shares, and may credit distributionsin respect of the shares

against their purchase price, until the services are performed, the noteis paid, or the

benefits received. |f the services are not performed, the note is not paid, or the

benefits are not received, the shares escrowed or restricted and the distributions

credited may be cancelled in whole or part.

F.(1) An issuance of shares or other securities convertible into or rights

exercisablefor shares, in atransaction or aseries of integrated transactions, requires

approval of the shareholders, at a meeting at which a quorum consisting of at |east

amajority of the votes entitled to be cast on the matter exists, if:

() The shares, other securities, or rights are issued for consideration other

than cash or cash equivalents, and
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(b) Thevoting power of sharesthat areissued and issuable as aresult of the

transaction or series of integrated transactions will comprise more than twenty

percent of the voting power of the shares of the corporation that were outstanding

immediately before the transaction.

(2) In this Subsection:

(a) For purposes of determining the voting power of shares issued and

issuable as a result of atransaction or series of integrated transactions, the voting

power of sharesshall bethe greater of (1) the voting power of the sharesto beissued,

or (ii) the voting power of the shares that would be outstanding after giving effect to

the conversion of convertible shares and other securities and the exercise of rights

to be issued.

(b) A seriesof transactionsisintegrated if consummation of one transaction

is made contingent on consummation of one or more of the other transactions.

Source: MBCA 86.21.
Comment - 2013 Revision
Subsection (B) of theModel Act authorizestheissuance of sharesfor, among
other things, "tangible or intangible" property. Section 1-140 of this Act defines
"tangible property" to include "corporeal property” and "intangible property” to
include "incorporeal property” asthose terms are understood under Louisiana law.

81-622. Liability of shareholders

A. A purchaser from a corporation of its own shares is not liable to the

corporation or its creditors with respect to the shares except to pay the consideration

for which the shares were authorized to beissued (Section 1-621) or specifiedin the

subscription agreement (Section 1-620).

B. A shareholder of acorporationisnot personaly liablefor the acts or debts

of the corporation.

C. A shareholder who receives a distribution in excess of what may be

authorized and made pursuant to Subsection 1-640(A) of this Act shall be personally

liableto the corporation, or to creditors of the corporation, or both, for an amount not

exceeding, in the aggregate, the excess amount received by that shareholder.
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D. A proceeding to enforce the liability of a shareholder under Subsection

C of this Section is subject to a peremption of two years measured from the relevant

date in Paragraph (1) or (2) of this Subsection:

(1) Thedate onwhich theeffect of the distribution wasto be measured under

Subsection1-640(E) or (G) of this Act, to the extent that the distribution is alleged

to have been unlawful under Subsection 1-640(C) of this Act; or

(2) The date as of which the distribution first violated a restriction in the

articles of incorporation, to the extent that the distribution is alleged to have been

unlawful because it violated a restriction in the articles of incorporation.

Source: MBCA 86.22
Comments - 2013 Revision

(@) Subsection (b) of the Model Act was modified by deleting the phrase,
"Unless otherwise provided in the articles of incorporation,” at the beginning of the
sentence and the phrase, "except that he may become personally liable by reason of
his own acts or conduct,” at the end of the sentence.

(b) The first phrase was included in the Model Act to make the provision
consistent with Model Act Section 2.02(b)(2)(v), which allowed provisions in the
articles of incorporation to impose personal liability on shareholdersfor the debts of
acorporation. That provision of the Model Act was deleted from this Act to avoid
the risk that such a provision might result in a shareholder's incurring personal
liability inadvertently. See Comment (b) to Section 1-202. The related phrase in
Subsection (B) of this Section was deleted because the underlying authority to
include such aprovision in the articles had itself been deleted.

(c) Thesecond phrase, concerning an exception for personal liability arising
out of persona conduct, was deleted from this Act because it could have been
interpreted to provide an independent basis for personal liability based simply on a
corporate actor's having engaged in some kind of personal conduct in connection
with the corporation's operations. It istrue that liability may attach to a corporate
actor's personal conduct if, for example, the conduct is tortious or amounts to an
undertaking of personal contractual duties. But the grounds for such liability are
determined by other bodies of law, not corporation law, and they do not impose
liability on a corporate actor merely because the actor has engaged in personal
conduct on behalf of a corporation. If acorporate actor does bear personal liability
based on his personal acts or conduct in connection with the operation of the
corporation, the actor is being held liable for his own acts or debts, not those of the
corporation, so no need exists to state the exception contained in the Model Act.

(d) TheModel Act doesnot imposeliability on ashareholder for awrongful
distribution, except indirectly in an action under Section 8.33(b)(2) for recoupment
by a director held liable for the unlawful distribution. This Act adds a new
Subsection (C) to retain the existing Louisiana rule that a shareholder is liable to
return to the corporation any unlawful distributions received by that shareholder.
Theliability imposed by Subsection (C) does not depend upon proof of any culpable
conduct by the receiving shareholder, but merely on proof that the shareholder
received adistribution that wasunlawful. However, Subsection (C) imposesliability
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on a shareholder to return only the unlawful portion of any distribution received by
that shareholder. The shareholder does not bear liability under Subsection (C) for
any part of the distribution made to other shareholders or for any part of the
distribution to him that was made lawfully.

(e) Subsection (D) was added to retain the prior law's two-year timelimit on
actionsto enforce ashareholder'sliability for the receipt of an unlawful distribution.
However, unliketheearlier law, Subsection (D) explicitly makesthetwo-year period
peremptive rather than prescriptive. The two-year peremptive period begins on the
date on which lawfulness of the distribution would have been measured for purposes
of Section 1-640(C), to the extent that aviolation of 1-640(C) isalleged asthe basis
of recovery, or on the date on which the distribution first violated arestriction in the
articles of incorporation, to the extent that aviolation of the articlesis alleged asthe
basis of recovery.

§1-623. Share dividends

A. Unless the articles of incorporation provide otherwise, shares may be

issued pro rata and without consideration to the corporation's shareholders or to the

shareholders of one or more classes or series. An issuance of shares under this

Subsection is a share dividend.

B. Shares of one class or series may not be issued as a share dividend in

respect of shares of another class or series unless (1) the articles of incorporation so

authorize, (2) amajority of the votes entitled to be cast by the class or seriesto be

issued approvetheissue, or (3) there are no outstanding shares of the class or series

to be issued.

C. If the board of directors does not fix the record date for determining

shareholders entitled to a share dividend, it is the date the board of directors

authorizes the share dividend.

Source: MBCA 86.23.

§1-624. Share options

A. A corporation may issue rights, options, or warrants for the purchase of

shares or other securities of the corporation. The board of directors shall determine

(1) theterms upon which therights, options, or warrants areissued and (2) theterms,

including the consideration for which the shares or other securities are to be issued.

The authorization by the board of directors for the corporation to issue such rights,

options, or warrants constitutes authorization of the issuance of the shares or other

securities for which the rights, options or warrants are exercisable.
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B. The terms and conditions of such rights, options or warrants, including

those outstanding on the effective date of this Section, may include, without

limitation, restrictions or conditions that:

(1) Preclude or limit the exercise, transfer or receipt of such rights, options

or warrants by any person or persons owning or offering to acquire a specified

number or percentage of the outstanding shares or other securities of the corporation

or by any transferee or transferees of any such person or persons, or

(2) Invalidate or void such rights, options, or warrants held by any such

person or persons or any such transferee or transferees.

Source: MBCA 86.24.

81-625. Form and content of certificates

A. Shares shall be represented by share certificates unless the issuing

corporationisaparticipant in the Direct Registration System of the Depository Trust

& Clearing Corporation or of a similar book-entry system used in the trading of

shares of public corporations. |If theissuing corporation isaparticipant in the Direct

Reqistration System or a similar book-entry system, shares may but need not be

represented by certificates. Unless this Act or another statute expressly provides

otherwise, the rights and obligations of shareholders are identical whether or not

their shares are represented by certificates.

B. At aminimum each share certificate must state on its face:

(1) Thename of theissuing corporation and that it isorganized under the law

of this state;

(2) _The name of the person to whom issued; and

(3)_The number and class of shares and the designation of the series, if any,

the certificate represents.

C. If theissuing corporation is authorized to issue different classes of shares

or different series within a class, the designations, relative rights, preferences, and

limitations applicable to each class and the variations in rights, preferences, and

limitations determined for each series (and the authority of the board of directorsto
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determine variations for future series) must be summarized on the front or back of

each certificate. Alternatively, each certificate may state conspicuously on its front

or back that the corporation will furnish the shareholder thisinformation on request

in writing and without charge.

D. Each sharecertificate (1) must be signed (either manually or in facsimile)

by the president and secretary or by two officers designated in the bylaws or by the

board of directors and (2) may bear the corporate seal or its facsimile.

E. If the person who signed (either manualy or in facsimile) a share

certificate no longer holds office when the certificate is issued, the certificate is

nevertheless valid.

Source: MBCA 86.25.
Comments - 2013 Revision

(@) Subsection (a) of the Model Act allows all corporations to issue shares
with or without certificates. This Act adds language to Subsection (a) to retain
essentially the same limitation contained in prior law concerning the use of
uncertificated shares. Uncertificated shares may beissued only by acorporation that
isaparticipant in the Direct Registration System of the Depository Trust & Clearing
Corporation or some similar book-entry system for trading shares in public
corporations. ThereferenceinthisActtoa"similar book-entry system"” replacesthe
prior reference to a "successor" system because the allowance for uncertificated
shares should extend to other similar systems regardless of whether they are
successors to the current Depository Trust system.

(b) For corporationsthat do not participate in the DTCC Direct Registration
System (a system designed to facilitate the efficient execution through brokerage
firms of transactions in publicly-traded securities), share certificates provide a
convenient and reliable means of perfecting security interests in the underlying
shares and of notifying third parties of transfer restrictions.

(c) When applicable, the statutory requirement that shares be issued in
certificated form isaduty imposed by law on the corporation, not adefense that may
be asserted by the corporation against a person who genuinely owns sharesfor which
the corporation has failed to issue a certificate. A person may own shares without
possessing a certificate for the shares, even if the law requires the corporation to
issueits sharesin certificated form. See, e.g., Mercer v. Mercer, 930 So.2d 348 (La.
App. 2d Cir. 2006); Age v. Age, 820 So.2d 1167 (La. App. 4th Cir. 2002);
International Stevedores, Inc., v. Hanlon, 499 So.2d 1183 (La. App. 5th Cir. 1986).

(d) Subsection (d) of the Model Act was modified to supply a default rule
for the two officers (president and secretary) who areto sign ashare certificatein the
event that the signing officers are not designated in the corporation's bylaws or by
its board of directors.
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81-626. Shares without certificates

A. If acorporation is eligible to issue shares without certificates, the board

of directors of the corporation may authorize the issue of some or all of the shares

of any or all of its classes or series without certificates, except to the extent that its

articles of incorporation or bylaws provide otherwise. The authorization does not

affect shares already represented by certificates until they are surrendered to the

corporation.

B. Within a reasonable time after the issue or transfer of shares without

certificates, the corporation shall send the shareholder a written statement of the

information required on certificates by Subsections 1-625(B) and (C) of this Act,

and, if applicable, Section 1-627.

Source: MBCA 86.26.
Comment - 2013 Revision

This Act limits the application of the rule in Subsection (A) to those
corporationsthat are eligibleto issue uncertificated shares. Under Section 1-625(A),
a corporation is eligible to issue uncertificated shares only if the corporation is a
participant in the Direct Registration System of the Depository Trust & Clearing
Corporation or some similar system. Most Louisiana corporations are not
participants in that kind of system, and so would not be eligible either to issue
uncertificated shares or to utilize the rules in this Section.

81-627. Restriction on transfer of shares and other securities

A. Thearticles of incorporation, bylaws, an agreement among shareholders,

or an agreement between shareholders and the corporation may impose restrictions

on the transfer or registration of transfer of shares of the corporation. A restriction

does not affect shares issued before the restriction was adopted unless the holders of

the shares are partiesto the restriction agreement or voted in favor of the restriction.

B. A restriction on the transfer or registration of transfer of sharesisvalid

and enforceable against the holder or a transferee of the holder if the restriction is

authorized by this Section and its existence is noted conspicuously on the front or

back of the certificate or is contained in the information statement required by

Subsection 1-626(B) of this Act. Unless so noted or contained, arestriction is not

enforceable against a person without knowledge of the restriction.
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C. A redtriction on the transfer or registration of transfer of shares is

authorized:

(1) To maintain the corporation's status when it is dependent on the number

or identity of its shareholders;

(2)_To preserve exemptions under federal or state securities law;

(3) For any other reasonable purpose.

D. A restriction on the transfer or registration of transfer of shares may:

(1) Obligate the shareholder first to offer the corporation or other persons

(separately, consecutively, or simultaneously) an opportunity to acquiretherestricted

shares,

(2) Obligate the corporation or other persons (separately, consecutively, or

simultaneously) to acquire the restricted shares;

(3) Requirethe corporation, the holders of any class of its shares, or another

person to approve the transfer of the restricted shares, if the requirement is not

manifestly unreasonable;

(4) Prohibit the transfer of the restricted shares to designated persons or

classes of persons, if the prohibition is not manifestly unreasonable.

E. For purposes of this Section, "shares' includes asecurity convertible into

or carrying aright to subscribe for or acquire shares.

Source: MBCA 86.27.
Comment - 2013 Revision

The rule in Subsection (B) is consistent with the rule in Article 8 of the
Uniform Commercial Code concerning the enforceability of transfer restrictions on
investment securities generally. Under both the UCC and this Act, a transfer
restriction that is not noted as required on the certificate of a certificated security, or
in arequired notification statement for an uncertificated security, is unenforceable
except against a person with "knowledge” of therestriction. SeeR.S. 10:8-204. As
used in this Act and in the UCC, the term "knowledge" means actual knowledge.
The terms "knowledge" and "know" are defined in Section 1-140 of thisAct in the
same way asin Section 10:1-202 of Louisiana’s enactment of the UCC.

Page 62 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

HLS 13RS-606 ORIGINAL
HB NO. 408

81-628. Expense of issue

A corporation may pay the expenses of selling or underwriting its shares, and

of organizing or reorganizing the corporation, from the consideration received for

shares.
Source: MBCA 86.28.

SUBPART C. SUBSEQUENT ACQUISITION OF SHARESBY SHAREHOLDERS

AND CORPORATION

81-630. Shareholders preemptive rights

A. The shareholders of a corporation do not have a preemptive right to

acquire the corporation's unissued shares except to the extent the articles of

incorporation so provide. The articles of incorporation of a corporation that was

incorporated before January 1, 1969, shall be deemed to contain astatement that "the

corporation elects to have preemptive rights," unless the articles of incorporation

contain a specific provision enlarging, limiting or denying preemptive rights.

B. A statement included in the articles of incorporation that "the corporation

elects to have preemptive rights' (or words of similar import) means that the

following principles apply except to the extent the articles of incorporation expressy

provide otherwise:

(1) The shareholders of the corporation have a preemptive right, granted on

uniform terms and conditions prescribed by the board of directors to provide afair

and reasonabl e opportunity to exercise the right, to acquire proportional amounts of

the corporation's unisssued shares upon the decision of the board of directorstoissue

them. Shareholders have afair and reasonable opportunity to exercise the right to

acquire shares if they are given at least forty-five days to purchase the shares after

notice to them of that right, but shorter periods of time may be fair and reasonable

under the circumstances in which the shares are being issued.

(2) A shareholder may waive his preemptiveright. A waiver evidenced by

awriting isirrevocable even though it is not supported by consideration.

(3) Thereis no preemptive right with respect to:
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(2) Sharesissued ascompensation to directors, officers, agents, or employees

of the corporation, its subsidiaries or affiliates:

(b) Shares issued to satisfy conversion or option rights created to provide

compensation to directors, officers, agents, or employees of the corporation, its

subsidiaries or affiliates;

(c) Shares authorized in articles of incorporation that are issued within six

months from the effective date of incorporation;

(d) Shares sold otherwise than for money.

(4) Holders of shares of any class without general voting rights but with

preferential rights to distributions or assets have no preemptive rights with respect

to shares of any class.

(5) Holders of shares of any class with general voting rights but without

preferential rights to distributions or assets have no preemptive rights with respect

to shares of any class with preferential rights to distributions or assets unless the

shares with preferential rights are convertible into or carry aright to subscribefor or

acguire shares without preferentia rights.

(6) Shares subject to preemptive rightsthat are not acquired by shareholders

may be issued to any person for a period of one vear after being offered to

shareholders at aconsideration set by the board of directorsthat isnot lower than the

consideration set for the exercise of preemptive rights. An offer at a lower

consideration or after the expiration of one year is subject to the shareholders

preemptive rights.

C. For purposes of this Section, "shares" includes asecurity convertibleinto

or carrying aright to subscribe for or acquire shares.

D. Onor after January 1, 2016, no action to enforce a preemptive right of a

shareholder shall be brought unless filed in a court of competent jurisdiction and

proper venue within one year of the date of the issuance of the share to which the

shareholder had the preemptiveright, or within one year of the date that theissuance
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of the share is discovered or should have been discovered. Such an action is

perempted three vears after the date of the issuance of the share.

Source: MBCA 86.30.
Comments - 2013 Revision

(@) Before January 1, 1969, the effective date of the 1968 business
corporation law, Louisiana provided an "opt out" form of preemptive rights; the
earlier corporation statute supplied preemptive rights automatically unless a
corporation'sarticles of incorporation provided otherwise. Seeformer R.S. 12:28(B)
(1951, superseded). The 1968 statute reversed the rule, and made preemptive rights
"opt in;" shareholdersdid not have preemptiverightsunlessthearticlesaffirmatively
approved them. See former R.S. 12:72(A) (1994, superseded). To prevent the
changein the default rule from eliminating preemptive rightsin corporations whose
articles were silent on the subject, the 1968 statute contained a provision that
deemed the articles of pre-1969 corporations to contain a statement approving of
preemptive rights, except to the extent that the articles actually enlarged, limited or
denied those rights. See former R.S. 12:24(C)(1) (1994, superseded). Becausethis
Act retains the opt-in approach of the 1968 statute, and of the Model Act, some
pre-1969 corporations may still need the statutory transition rule that was provided
in the 1968 statute. That rule has been added to Subsection (A).

(b) Model Act Paragraph (b)(1) does not specify how much time the
shareholders must be given to exercise their preemptive rights, saying only that the
corporation must provide a"fair and reasonabl e opportunity"” to exercisethem. This
Act adds a sentence to Paragraph (B)(1) that establishes a safe harbor of forty-five
days for the preemptive period, measured from notice to the shareholders of their
opportunity to purchase the shares. (See Section 1-141 for the effective date of the
notice.) Shorter periodsmay also befair and reasonabl e, based on the circumstances
of the transactionsin question, but the corporation would bear the burden of proving
the fairness and reasonableness of ashorter period. Examples of factors that would
help justify a shorter period would be the corporation's need for funds before the
expiration of the forty-five-day period, advance knowledge and involvement by a
complaining shareholder in the decision to issue additional shares, and the ability of
a complaining shareholder to raise the required funds without financial hardship.

(c) This Act adds a new time limit for an action to enforce a preemptive
right. The new time limits are especially important to pre-1969 corporations, which
may inadvertently fail to afford the preemptive rights that their articles, if silent on
the point, are deemed to provide.

81-631. Corporation's acquisition of its own shares

A. A corporation may acguire its own shares, and shares so acquired

constitute authorized but unissued shares.

B. If the articles of incorporation prohibit the reissue of the acquired shares,

the number of authorized shares is reduced by the number of shares acquired.

Source: MBCA 86.31.
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SUBPART D. DISTRIBUTIONS

81-640. Distributions to shareholders

A. A board of directors may authorize and the corporation may make

distributionsto its shareholders subject to restriction by the articles of incorporation

and the limitation in Subsection C of this Section.

B. If the board of directors does not fix the record date for determining

shareholders entitled to a distribution (other than one involving a purchase,

redemption, or other acquisition of the corporation's shares), it is the date the board

of directors authorizes the distribution.

C. Nodistribution may be madeif, after giving it effect:

(1) The corporation would not be able to pay its debts as they become due

in the usual course of business; or

(2) _The corporation's total assets would be less than the sum of its tota

liabilitiesplus (unlessthearticles of incorporation permit otherwise) theamount that

would be needed, if the corporation were to be dissolved at the time of the

distribution, to satisfy the preferential rights upon dissolution of shareholderswhose

preferential rights are superior to those receiving the distribution.

D. Theboard of directors may base adetermination that adistribution is not

prohibited under Subsection C of this Section either on financial statements prepared

on the basis of accounting practices and principles that are reasonable in the

circumstances or on a fair valuation or other method that is reasonable in the

circumstances.

E. Except as provided in Subsection G of this Section, the effect of a

distribution under Subsection C of this Section is measured:

(1) Inthe case of distribution by purchase, redemption, or other acquisition

of the corporation's shares, as of the earlier of (a) the date money or other property

is transferred or debt incurred by the corporation or (b) the date the shareholder

ceases to be a shareholder with respect to the acquired shares;
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(2) In the case of any other distribution of indebtedness, as of the date the

indebtedness is distributed; and

(3) In all other cases, as of (a) the date the distribution is authorized if the

payment occurs within one hundred and twenty days after the date of authorization

or (b) the date the pay ment is made if it occurs more than one hundred and twenty

days after the date of authorization.

F. A corporation's indebtedness to a shareholder incurred by reason of a

distribution made in accordance with this Section is at parity with the corporation's

indebtednessto its general, unsecured creditors except to the extent subordinated by

reement.

G. Indebtedness of a corporation, including indebtedness issued as a

distribution, is not considered a liability for purposes of determinations under

Subsection C of this Section if its terms provide that payment of principal and

interest are made only if and to the extent that payment of a distribution to

shareholders could then be made under this Section. If theindebtednessisissued as

adistribution, each payment of principal or interest is treated as a distribution, the

effect of which is measured on the date the payment is actually made.

H. This Section shall not apply to distributions in liquidation under Part 14

of this Chapter.

Source: MBCA 86.40.

PART 7. SHAREHOLDERS

SUBPART A. MEETINGS

81-701. Annual meeting

A. Unless directors are elected by written consent in lieu of an annual

meeting as permitted by Section 1-704, a corporation shall hold a meeting of

shareholders annually at atime stated in or fixed in accordance with the bylaws or,

if not so stated or fixed, as stated or fixed in accordance with a resolution of the

board of directors. If acorporation's articles of incorporation authorize shareholders
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to cumulate their votes when el ecting directors pursuant to Section 1-728, directors

may not be elected by written consent unless the written consent is unani mous.

B. Annual shareholders meetings may be held in or out of this state at the

place stated in or fixed in accordance with the bylaws or, if not so stated or fixed, as

stated or fixed in accordance with aresolution of the board of directors. If no place

is stated in or fixed in accordance with the bylaws, annual meetings shall be held at

the corporation's principal office.

C. The failure to hold an annual meeting at the time stated in or fixed in

accordance with Subsection A of this Section does not affect the validity of any

corporate action.

D. If noannual shareholders meetingisheld for aperiod of e ghteen months,

and directors are not el ected by written consent in lieu of an annual meeting during

that period, any shareholder may by noticeto the secretary demand that the secretary

call such ameeting, to be held at the corporation's principal office (or, if nonein this

state, at its registered office). The secretary shall call the meeting and shall provide

notice of the meeting as required by Section 1-705 within thirty days after the notice

to the secretary of the shareholder's demand for the meeting.

Source: MBCA §7.01.
Comments - 2013 Revision

(@) ThisAct adds language to Subsection (A) through (C) to accommodate
therule, retained from prior law, that makes the adoption of bylaws optional. Under
the added language, thetime and place of an annual meeting of shareholders may set
by or in accordance with aresolution of the board of directorsif the corporation has
not adopted a bylaw that controls the matter.

(b) This Act changes the Model Act wording in the second sentence of
Subsection (a) to makeit clear that the effect of cumulative voting on the election of
directorsunder Subsection (A) isto requiretheelection of directorsat ameeting, and
not through written consents in lieu of a meeting, unless the written consent is
unanimous. The Model Act language could have been interpreted to require
directors to be elected by unanimous consent whenever shareholders had the right
to vote cumulatively.

(c) ThisAct adds a new Subsection (D) to retain a modified version of the
provisionin prior law that allowed any shareholder to call an annual meeting for the
election of directors if no such meeting had been held for a period of eighteen
months. As modified, the new Subsection (D) does not empower the shareholder
actualy to call the meeting, but rather to demand that the secretary do so. The
secretary, unlike the shareholder, has the ability to arrange for the meeting and to
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providethe notice of the meeting required by Section 1-705. Subsection (D) requires
both that the meeting be called and that the required notice be provided within 30
days of the notice to the secretary of the shareholder's demand for ameeting. The
secretary has the discretion, acting consistently with the secretary's fiduciary duties,
to choose the date of the meeting, provided that the date chosen permitsthe secretary
to provide notice of the meeting no fewer than ten and no more than sixty days
before the date of the meeting. The duties of the secretary under Subsection (D) are
subject to enforcement through awrit of mandamus. See C.C.P. Art. 3864.

§1-702. Special meeting

A. A corporation shall hold a special meeting of shareholders:

(1) Oncadl of itsboard of directors or the person or persons authorized to do

s0 by the articles of incorporation or bylaws; or

(2) If the holders of at least ten percent of all the votes entitled to be cast on

an issue proposed to be considered at the proposed special meeting sign, date, and

deliver to the corporation one or more written demands for the meeting describing

the purpose or purposes for which it is to be held, provided that the articles of

incorporation may fix a lower percentage or a higher percentage not exceeding

twenty-five percent of all the votes entitled to be cast on any issue proposed to be

considered. Unless otherwise provided in the articles of incorporation, a written

demand for a special meeting may be revoked by awriting to that effect received by

the corporation prior to the receipt by the corporation of demands sufficient in

number to reguire the holding of a special meeting.

B. If not otherwise fixed under Section 1-703 or 1-707, the record date for

determining shareholders entitled to demand a special meeting is the date the first

shareholder signs the demand.

C. Specia shareholders' meetings may be held in or out of this state at the

place stated in or fixed in accordance with the bylaws or, if not so stated or fixed, at

the place stated in or fixed in accordance with aresolution of the board of directors.

If no place is stated or fixed in accordance with the bylaws or a resolution of the

board of directors, specia meetingsshall beheld at the corporation's principal office.
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D. Only business within the purpose or purposes described in the meeting

notice required by Subsection 1-705(C) may be conducted at a special shareholders

meeting.
Source: MBCA 8§7.02.
Comment - 2013 Revision

Subsection (C) permits a specia shareholders meeting to be held at any
place, whether inside or outside Louisiana, fixed by or in accordance with the
corporation's bylaws. The power to choose the place for a shareholders meeting,
like the power to determine other details concerning the meeting, must be exercised
in accordance with the fiduciary duties of the directors. The choice of the location
of the meeting cannot be designed to interfere with the ability of shareholders to
participate in the meeting or to exercise their voting power. Cf., Schnell v. Chris
Craft Industries, 285 A.2d 437 (Del. 1971) (management may not utilize its power
to fix the date of ashareholders meeting for purposes of interfering with the right of
dissident shareholders to engage in a proxy contest against management); Blasius
Industries, Inc. v. AtlasCorp., 564 A.2d 651 (Del. Ch. 1988) (businessjudgment rule
does not apply to board actions taken with the primary purpose of interfering with
the shareholders exercising their voting power, even if the action is taken advisedly
and in agood faith effort to thwart a transaction that the directors believe not to be
in the best interest of the corporation; such acts are not illegal per se but
management bears a heavy burden of demonstrating a compelling justification for
them); Aprahamianv. HBO & Co., 531 A.2d 1204, 1206-07 (Del. Ch. 1987) ("Inthe
interests of corporate democracy, those in charge of the election machinery of a
corporation must be held to the highest standards in providing for and conducting
corporate elections.”).

§1-703. Court-ordered meeting

A. Thedistrict court of the parish where a corporation's principal office (or,

if none in this state, its registered office) is located may in a summary proceeding

order amesting to be held:

(1) On application of any shareholder of the corporation entitled to

participate in an annual meeting if an annual meeting was not held or action by

written consent in lieu thereof did not become effective within the earlier of 6

months after the end of the corporation's fiscal year or fifteen months after its last

annual meeting; or

(2) On application of a shareholder who signed a demand for a special

meeting valid under Section 1-702, if:

(a) Notice of the special meeting was not given within 30 days after the date

the demand was ddlivered to the corporation's secretary; or

(b) The special meeting was not held in accordance with the notice.
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B. Thecourt may fix thetime and place of the meeting, determine the shares

entitled to participate in the meeting, specify a record date for determining

shareholders entitled to notice of and to vote at the meeting, prescribe the form and

content of the meeting notice, fix the quorum required for specific matters to be

considered at the meeting (or direct that the votes represented at the meeting

constitute aquorum for action on those matters), and enter other orders necessary to

accomplish the purpose or purposes of the meeting.

Source: MBCA 8§7.03.
Comment - 2013 Revision

Subsection (B) authorizesacourt to enter orders asnecessary "to accomplish
the purpose or purposes of the meeting." As used in that Subsection the phrase
"purpose or purposes of the meeting” refersto the deliberation and voting for which
ameeting isbeing called, and not to the subsequent implementation of the votesthat
may be taken at the meeting. The effects of the votes taken, and the remedies
available for their implementation, are issues that are governed by other principles
of law, not by this Section.

81-704. Action without meeting

A. Action required or permitted by this Act to be taken at a shareholders

meeting may be taken without ameeting if the action istaken by all the shareholders

entitled to vote on the action. The action must be evidenced by one or more written

consents bearing the date of signature and describing the action taken, signed by all

the shareholders entitled to vote on the action and delivered to the corporation for

inclusion in the minutes or filing with the corporate records.

B. The articles of incorporation may provide that any action required or

permitted by this Act to be taken at a shareholders' meeting may be taken without a

meeting, and without prior notice, if consents in writing setting forth the action so

taken are signed by the holders of outstanding shares having not less than the

minimum number of votes that would be required to authorize or take the action at

ameeting at which all shares entitled to vote on the action were present and voted.

Thewritten consent shall bear the date of signature of the shareholder who signsthe

consent and beddlivered to the corporation for inclusion in the minutesor filingwith

the corporate records.
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C. If an earlier date has not been fixed under Section 1-707 and if prior board

action is not required respecting the action to be taken without a meeting, the record

date for determining the shareholders entitled to take action without a meeting shall

be the first date on which a signed written consent is delivered to the corporation.

If not otherwise fixed under Section 1-707 and if prior board action is required

respecting the action to be taken without ameeting, therecord date shall bethe close

of business on the day theresol ution of the board taking such prior action is adopted.

No written consent shall be effective to take the corporate action referred to therein

unless, within sixty days of the earliest date on which a consent delivered to the

corporation as required by this Section was signed, written consents signed by

sufficient shareholders to take the action have been delivered to the corporation. A

written consent may be revoked by a writing to that effect delivered to the

corporation before unrevoked written consents sufficient in number to take the

corporate action are delivered to the corporation.

D. A consent signed pursuant to the provisions of this Section hasthe effect

of avote taken at a meeting and may be described as such in any document. Unless

thearticlesof incorporation, bylaws or aresolution of the board of directors provides

for areasonable delay to permit tabulation of written consents, the action taken by

written consent shall be effective when written consents signed by sufficient

shareholders to take the action are delivered to the corporation.

E. If thisAct requiresthat notice of a proposed action be given to nonvoting

shareholders and the action is to be taken by written consent of the voting

shareholders, the corporation must give its nonvoting shareholders written notice of

the action not more than ten days after (1) written consents sufficient to take the

action have been delivered to the corporation, or (2) such later date that tabulation

of consents is completed pursuant to an authorization under Subsection D of this

Section. The notice must reasonably describe the action taken and contain or be

accompanied by the same material that, under any provision of this Act, would have
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been required to be sent to nonvoting shareholdersin anotice of ameeting at which

the proposed action would have been submitted to the shareholders for action.

F. If action is taken by less than unanimous written consent of the voting

shareholders, the corporation must give its nonconsenting voting shareholders

written notice of the action not more than ten days after (1) written consents

sufficient to take the action have been delivered to the corporation, or (2) such later

date that tabulation of consents is completed pursuant to an authorization under

Subsection D of this Section. The notice must reasonably describe the action taken

and contain or be accompanied by the ssme material that, under any provision of this

Act, would have been required to be sent to voting shareholders in a notice of a

meeting at which the action would have been submitted to the shareholders for

action.

G. Thenotice reguirements in Subsections E and F of this Section shall not

delay the effectiveness of actions taken by written consent, and afailure to comply

with such notice requirements shall not invalidate actions taken by written consent,

provided that this Subsection shall not be deemed to limit judicial power to fashion

any appropriate remedy in favor of a shareholder adversely affected by afailure to

give such notice within the required time period.

Source: MBCA 8§7.04.
Comment - 2013 Revision

Model Act Subsection (c) was modified in this Act to alow a record date
established under Section 1-707 to control over the date fixed by Subsection (C)
itself only if the Section 1-707 dateis earlier than that established by Subsection (C).
Subsection (C) fixesthe record date asthe first date on which asigned shareholder's
consent is delivered to the corporation. If the board of directors of the corporation
were permitted to select arecord date occurring after the Subsection (C) date, they
could invalidate written consents already delivered to the corporation. Under this
Act, the persons who are soliciting the shareholder's consents are entitled to rely
upon the date fixed in Subsection (C) unless an earlier record date has been
established under Section 1-707.

81-705. Notice of meeting

A. A corporation shall notify shareholders of the date, time, and place of

each annual and specia shareholders meeting no fewer than ten nor more than sixty

days before the meeting date. Unlessthis Act or the articles of incorporation require
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otherwise, the corporation is required to give notice only to shareholders entitled to

vote at the meeting.

B. Unlessthis Act or the articles of incorporation require otherwise:

(1) Noticeof an annual meeting need not include adescription of the purpose

or purposes for which the meeting is called; and

(2) If anotice of an annual meeting doesinclude adescription of one or more

purposes, the meeting is not limited to those purposes.

C. Notice of aspecial meeting must include a description of the purpose or

purposes for which the meeting is called.

D. If not otherwise fixed under Section 1-703 or 1-707, the record date for

determining shareholders entitled to notice of and to vote at an annual or special

shareholders meeting is the day before the first notice to shareholdersis effective.

E. Unlessthe bylaws reguire otherwise, if an annual or special shareholders

meeting is adjourned to adifferent date, time, or place, notice need not be given of

the new date, time, or place if the new date, time, or place is announced at the

meeting before adjournment. If a new record date for the adjourned meeting is or

must be fixed under Section 1-707, however, notice of the adjourned meeting must

be given under this Section to persons who are shareholders as of the new record

date.
Source: MBCA 87.05.
Comments - 2013 Revision

(@ The second sentence of Subsection (B) was added in this Act as a
corollary to the Model Act rulethat no noticeisrequired of the purpose of an annual
meeting.

(b) The default rule in Subsection (B) on fixing of the record date for the
meeting was modified in this Act to refer to the day on which the first notice to
shareholders is effective, rather than the day on which the first notice is delivered.
The "effective" standard was chosen over that of "delivery" to allow the corporation
to rely ontherulesin Section 1-141 concerning the date on which a notice becomes
effective.

§1-706. Waiver of notice

A. A shareholder may waive any notice required by this Act, the articles of

incorporation, or bylaws before or after the date and time stated in the notice. The
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walver must beinwriting, be signed by the shareholder entitled to the notice, and be

delivered to the corporation for inclusion in the minutes or filing with the corporate

records.

B. A shareholder's attendance at a mesting:

(1) Waives objection to lack of notice or defective notice of the meeting,

unlessthe shareholder at the beginning of the meeting objectsto holding the meeting

or transacting business at the meeting;

(2) Waives objection to consideration of a particular matter at the meeting

that is not within the purpose or purposes described in the meeting notice, unlessthe

shareholder objects to considering the matter when it is presented.

C. A shareholder attends a meeting if the shareholder is present at the

meeting in person or by proxy. If ashareholder attends ameeting by proxy, then for

purposes of Subsection B of this Section, an objection by the shareholder's proxy has

the same effect as an objection by the shareholder.

Source: MBCA 8§7.06.
Comment - 2013 Revision

A new Subsection (C) was added in this Act to provide support in the statute
itself for the statement in Official Comment 1 of the Model Act that the word
"attendance" means the presence of a shareholder in person or by proxy. The same
Subsection similarly treats an objection by the proxy as an objection by the
shareholder.

81-707. Record date

A. Thebylaws may fix or provide the manner of fixing the record date for

one or more voting groups in order to determine the shareholders entitled to notice

of ashareholders meeting, to demand a.special meeting, to vote, or to take any other

action. If the bylaws do not fix or provide for fixing a record date, the board of

directors of the corporation may fix afuture date as the record date.

B. A record datefixed under this Section may not be more than seventy days

before the meeting or action reguiring a determination of shareholders.

C. A determination of shareholders entitled to notice of or to vote at a

shareholders meeting is effective for any adjournment of the meeting unless the
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board of directors fixes a new record date, which it must do if the meeting is

adjourned to a date more than one hundred and twenty days after the date fixed for

the original meeting.

D. If acourt orders ameeting adjourned to adate more than one hundred and

twenty days after the date fixed for the original meeting, it may provide that the

original record date continues in effect or it may fix a new record date.

Source: MBCA 8§7.07.

81-708. Conduct of the meeting

A. At each meeting of shareholders, achair shall preside. The chair shall be

appointed as provided in the bylaws or, in the absence of such provision, by the

board.

B. The chair, unless the articles of incorporation or bylaws provide

otherwise, shall determine the order of business and shall have the authority to

establish rules for the conduct of the meeting.

C. Any rules adopted for, and the conduct of, the meeting shall be fair to

shareholders.

D. The chair of the meeting shall announce at the meeting when the polls

close for each matter voted upon. If no announcement is made, the polls shall be

deemed to have closed upon the final adjournment of the meeting. After the polls

close, no ballots, proxies or votes nor any revocations or changes thereto may be

accepted.

Source: MBCA 87.08.

SUBPART B. VOTING

81-720. Shareholders list for meeting

A. After fixing arecord date for a meeting, a corporation shall prepare an

aphabetical list of the names of all its shareholders who are entitled to notice of a

shareholders meeting. The list must be arranged by voting group (and within each

voting group by class or series of shares) and show the address of and number of

shares held by each shareholder.
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B. Theshareholders list must be availablefor inspection by any shareholder,

beginning two business days after notice of the meeting is given for which thelist

was prepared and continuing through the meeting, at the corporation's principal

officeor at aplaceidentified in the meeting noticein the city where the meeting will

be held. A shareholder, or the shareholder's agent or attorney, is entitled on written

demand to inspect and, subject to the requirements of Subsection 1-1602(C) of this

Act, to copy thelist, during regular business hours and at the shareholder's expense,

during the period it is available for inspection.

C. Thecorporation shall makethe shareholders list avail able at the meeting,

and any shareholder, or the shareholder's agent or attorney, is entitled to inspect the

list at any time during the meeting or any adjournment.

D. If the corporation refuses to allow a shareholder, or the shareholder's

agent or attorney, to inspect the shareholders list before or at the meeting (or copy

the list as permitted by Subsection B of this Section), the court of the parish where

a corporation's principal office (or, if none in this state, its reqistered office) is

located, on application of the shareholder, may in a summary proceeding order the

inspection or copying at the corporation's expense and may postpone the meeting for

which the list was prepared until the inspection or copying is complete.

E. Refusa or failureto prepare or make available the shareholders list does

not affect the validity of action taken at the meeting.

Source: MBCA 8§7.20.

81-721. Voting entitlement of shares

A. Except as provided in Subsections B and D of this Section, or unlessthe

articles of incorporation provide otherwise, each outstanding share, regardless of

class, is entitled to one vote on each matter voted on at a shareholders mesting.

Only shares are entitled to vote.

B. Absent specia circumstances, the sharesissued by a corporation are not

entitled to vote if they are owned, directly or indirectly, by asubsidiary.
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C. Subsection B of this Section does not limit the power of acorporation or

subsidiary to vote any shares, including its own shares, held by it in a fiduciary

capacity.

D. Redeemable shares are not entitled to vote after notice of redemption is

mailed to the holders and a sum sufficient to redeem the shares has been deposited

with a bank, trust company, or other financial institution under an irrevocable

obligation to pay the holders the redemption price on surrender of the shares.

E. For purposes of Subsections B and C of this Section:

(1) Theterm "subsidiary” means a domestic or foreign corporation, limited

liability company, partnership or other juridical person that is subject to at |east

majority control by theissuer of the shares, but does not includetheissuer itself; and

(2) "Majority control" means ownership, direct or indirect, of a majority of

(a) The shares entitled to vote for the directors of a corporation, or

(b) The membership, partnership or other interests in an unincorporated

entity that are entitled either to vote for those who hold the general managerial

authority in the unincorporated entity or to exercise that authority directly.

Source: MBCA 87.21.
Comments - 2013 Revision

(@) Model Act Subsection (b) provides an explicit statutory rule against
"circular" voting only wherethecircular votingisoccurring through asubsidiary that
isorganized as a corporation. The Model Act leaves other forms of circular voting
to common law principles, as noted in Model Act Comment 3. Because Louisiana
law does not include those common law principles, this Act extends the express
statutory rule against circular voting to al subsidiaries generally, whether
incorporated or unincorporated. Subsection (B) providesthe rule against the voting
of shares held by a"subsidiary,” and Subsection (E) provides the definition of that
term.

(b) The rule in this Section against circular voting prohibits only a
subsidiary's voting the shares that it owns in its direct or indirect parent companies,
something that might be pictured as "upstream voting." That kind of voting is
prohibited becauseit would allow the management of the parent company to exercise
voting control over the parent company itself, through management's directing the
votes of the subsidiary-owned sharesin the parent. Therulein this Section against
circular voting does not affect the formation of holding companies or the exercise of
"downstream” voting power by a parent company over the shares that it ownsin a
subsidiary.

Page 78 of 280

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

HLS 13RS-606 ORIGINAL

HB NO. 408

81-722. Proxies

A. A shareholder may vote the shareholder's shares in person or by proxy.

B. A shareholder, or the shareholder's agent or attorney-in-fact, may appoint

aproxy to vote or otherwise act for the shareholder by signing an appointment form,

or by an electronic transmission. An electronic transmission must contain or be

accompanied by information from which one can determine that the shareholder, the

sharehol der'sagent, or thesharehol der's attorney-in-fact authorized thetransmission.

C. An appointment of a proxy is effective when a signed appointment form

or_an electronic transmission of the appointment is received by the inspector of

election, the secretary, or other officer or agent of the corporation authorized to

tabulate votes. An appointment isvalid for el even months unless alonger periodis

expressly provided in the appointment form.

D. An appointment of aproxy is revocable unless the appointment form or

electronic transmission states that it is irrevocable and the appointment is coupled

with an interest. Appointments coupled with an interest include the appointment of:

(1) A pledgee or other person having a security interest in the shares;

(2) A person who purchased or agreed to purchase the shares;

(3) A creditor of the corporation who extended it credit under terms

requiring the appointment;

(4) Anemployee of the corporation whose employment contract requiresthe

appointment; or

(5) A party to avoting agreement created under Section 1-731.

E. Therevocation of a proxy appointment or the death or incapacity of the

shareholder appointing a proxy does not affect the right of the corporation to accept

the proxy's authority unless notice of the revocation, death or incapacity is received

by the secretary or other officer or agent authorized to tabulate votes before the

proxy exercises authority under the appointment.

F. An appointment made irrevocable under Subsection D of this Sectionis

revoked when the interest with which it is coupled is extinguished.
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G. A transferee for value of shares subject to an irrevocable appointment

may revoke the appointment if the transferee did not know of its existence when

acquiring the shares and the existence of theirrevocabl e appointment was not noted

conspicuously on the certificate representing the shares or on the information

statement for shares without certificates.

H. Subject to Section 1-724 and to any express limitation on the proxy's

authority stated in the appointment form or electronic transmission, acorporation is

entitled to accept the proxy's vote or other action as that of the shareholder making

the appoi ntment.

Source: MBCA 8§7.22.
Comment - 2013 Revision

Theauthority granted to corporate official s by this Section must be exercised
in good faith. See the Comment to Section 1-702.

§1-723. Shares held by nominees

A. A corporation may establish a procedure by which the beneficial owner

of shares that are registered in the name of a nominee is recognized by the

corporation as the shareholder. The extent of thisrecognition may be determinedin

the procedure.

B. The procedure may set forth:

(1) The types of nominees to which it applies;

(2) Therights or privileges that the corporation recognizes in a beneficial

owner;

(3) _The manner in which the procedure is selected by the nomineg;

(4) Theinformation that must be provided when the procedure is selected:;

(5) The period for which selection of the procedure is effective; and

(6) Other aspects of the rights and duties created.

Source: MBCA §7.23.

§1-724. Corporation's acceptance of votes

A. If the name signed on a vote, consent, waiver, or proxy appointment

corresponds to the name of a shareholder, the corporation if acting in good faith is
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entitled to accept the vote, consent, waiver, or proxy appointment and give it effect

as the act of the shareholder.

B. If the name signed on avote, consent, waiver, or proxy appointment does

not correspond to the name of its shareholder, the corporation if acting in good faith

isneverthel essentitled to accept the vote, consent, waiver, or proxy appointment and

giveit effect as the act of the shareholder if:

(1) The shareholder is an entity and the name signed purports to be that of

an officer or agent of the entity:

(2) The name signed purports to be that of an administrator, executor,

quardian, conservator, curator, tutor or judicialy authorized representative of the

shareholder _and, if the corporation requests, evidence of fiduciary status and

authority acceptable to the corporation has been presented with respect to the vote,

consent, waiVver, or proxy appointment;

(3) Thenamesigned purportsto bethat of areceiver or trustee in bankruptcy

of the shareholder and, if the corporation requests, evidence of this status acceptable

to the corporation has been presented with respect to the vote, consent, waiver, or

proxy appointment;

(4) The name signed purportsto be that of a pledgee or other person having

a security interest in the shares, a beneficia owner, or an attorney-in-fact (or

representative through mandate or procuration) of the shareholder and, if the

corporation reguests, evidence acceptable to the corporation of the signatory's

authority to sign for the shareholder has been presented with respect to the vote,

consent, waiVver, or proxy appointment; or

(5) _Two or more persons are the shareholder as co-owners, co-tenants, or

fiduciaries and the name signed purports to be the name of at |east one of them and

the person signing appears to be acting on behalf of al of them.

C. The corporation is entitled to reject a vote, consent, walver, or proxy

appointment if the secretary or other officer or agent authorized to tabulate votes,
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acting in good faith, has reasonabl e basisfor doubt about the validity of the signature

on it or about the signatory's authority to sign for the shareholder.

D. The corporation and its officer or agent who accepts or rejects a vote,

consent, waiver, or proxy appointment in good faith and in accordance with the

standards of this Section or Subsection 1-722(B) of thisAct arenot liablein damages

to the shareholder for the consequences of the acceptance or rejection.

E. The corporation's acceptance or rejection of a vote, consent, waiver, or

proxy appointment under this Section is conclusive unless a shareholder objects

timely to the acceptance or rejection of the item and, if the corporation rejects the

objection, proves in a summary proceeding, commenced within ten days after the

corporation's notice to the shareholder that it has rejected the objection, that the

corporation's acceptance or rejection of the item was incorrect. A shareholder's

objectionistimely under this Subsection only if the objection is made beforetheend

of the shareholders meeting at which the acceptance or rejection of theitemisgiven

effect or, if theitem isrelevant to an action taken by sharehol ders without ameeting

in accordance with Section 1-704, beforethe corporation incurs alegal obligationin

good faith reliance on its acceptance or rejection of the item.

Source: MBCA §7.24, R.S. 12:75 (2012).
Comments - 2013 Revision

(8 The phrase, "curator, tutor or judicially authorized representative” was
added to the list of fiduciaries in Paragraph (b)(2), and the parenthetical phrase "or
representative through mandate or procuration” was added to Paragraph (b)(4) to
reflect the appropriate L ouisianaterminology. Thephrase, "or another person having
asecurity interest in the shares' was added to Paragraph (b)(4) to reflect the fact that
security interests in shares are not limited to those held by a pledgee.

(b) TheOfficia Comment to the Model Act statesthat the doctrine of laches
may bar a challenge to a corporate action that is not brought promptly. But
Louisiana law does not recognize the doctrine of laches. Fishbein v. State ex rel.
Louisiana State University Health Sciences Center, 898 So.2d 1260 (La. 2005).
Accordingly, Subsection (e) of the Model Act has been modified in this Act to
provide a statutory rule similar to laches, and similar to the rule in prior law that a
proxy regular on its face wasvalid unlessit was challenged before it was exercised.
Seeformer R.S. 12:75(C)(4). Under Subsection (E), a corporation's acceptance or
rejection of avote or other similar item istreated as conclusive unless a sharehol der
objects to the corporation's treatment of the item before the end of the meeting at
which the item isrelevant or, if the action is being taken without a meeting, before
the corporation incurs alegal obligation in good faith reliance on that treatment. If
the shareholder's objection istimely, and the corporation rejects the objection, then
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the corporation's decision is conclusive unless the shareholder commences a
summary proceeding within ten days of the date that the corporation's notice to the
shareholder becomes effective under Section 1-141 and proves in that proceeding
that the corporation's decision concerning the validity of the challenged item was
incorrect.

81-725. Quorum and voting requirements for voting groups

A. Shares entitled to vote as a separate voting group may take action on a

matter at a meeting only if a quorum of those shares exists with respect to that

matter. Unless the articles of incorporation provides otherwise, a majority of the

votes entitled to be cast on the matter by the voting group constitutes a quorum of

that voting group for action on that matter.

B. Once a shareis represented for any purpose at a meeting, it is deemed

present for qguorum purposes for the remainder of the meeting and for any

adjournment of that meeting unless a new record date is or must be set for that

adjourned mesting.

C. If aquorum exists, action on amatter (other than the el ection of directors)

by avoting group is approved if the votes cast within the voting group favoring the

action exceed the votes cast opposing the action, unless the articles of incorporation

require agreater number of affirmative votes.

D. An amendment of articles of incorporation adding, changing, or deleting

a quorum or voting requirement for a voting group greater than specified in

Subsection A or C of this Section is governed by Section 1-727.

E. The election of directorsis governed by Section 1-728.

Source: MBCA 8§7.25.

81-726. Action by single and multiple voting groups

A. If the articles of incorporation or this Act provide for voting by asingle

voting group on a matter, action on that matter is taken when voted upon by that

voting group as provided in Section 1-725.

B. If the articles of incorporation or this act provide for voting by two or

more voting groups on a matter, action on that matter istaken only when voted upon

by each of those voting groups counted separately as provided in Section 1-725.
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Action may be taken by one voting group on a matter even though no action istaken

by another voting group entitled to vote on the matter.

Source: MBCA 8§ 7.26.

81-727. Greater quorum or voting requirements

A. Thearticles of incorporation may provide for agreater guorum or voting

requirement for shareholders (or voting groups of shareholders) than is provided for

by this Act.

B. An amendment to the articles of incorporation that adds, changes, or

deletes a greater quorum or voting requirement must meet the same guorum

requirement and be adopted by the same vote and voting groups required to take

action under the quorum and voting requirements then in effect or proposed to be

adopted, whichever is greater.

Source: MBCA 87.27.

81-728. Voting for directors; cumulative voting

A. Unless otherwise provided in the articles of incorporation, directors are

elected by apluradlity of the votes cast by the shares entitled to vote in the election

at ameeting at which a quorum is present.

B. Shareholders do not have a right to cumulate their votes for directors

unless the articles of incorporation so provide.

C. A statement included in the articles of incorporation that shareholders,

or a designated group of shareholders, "are entitled to cumulate their votes for

directors’ (or words of similar import) means that the shareholders designated are

entitled to multiply the number of votes they are entitled to cast by the number of

directors for whom they are entitled to vote and cast the product for a single

candidate or distribute the product among two or more candidates.

Source: MBCA 8§7.28.
Comments - 2013 Revision
(@) This Act deleted Subsection (d) of the Model Act, and its related
comments, which would have conditioned the exercise of cumulative voting rights

on prior notice by the corporation, or by the shareholders wishing to exercise the
rights, that cumulative voting was to be exercised at a particular shareholders
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meeting. Under this Act, the availability of cumulative voting depends only on
whether that form of voting is authorized by the articles of incorporation. No
separate noticeis required for each meeting at which cumulative voting may occur.

(b) If cumulative voting is authorized in the articles of incorporation, a
director may not be removed if the votes in opposition to the director's removal
would be sufficient under cumulative voting to elect the director. See Section
1-808(C).

81-729. Inspectors of election

A. A public corporation shall, and any other corporation may, appoint one

or more inspectors to act at a meeting of shareholders and make awritten report of

the inspectors determinations. Each inspector shall take and sign an oath faithfully

to execute the duties of inspector with strict impartiality and according to the best of

the inspector's ability.

B. The inspectors shall:

(1) Ascertainthe number of sharesoutstanding and thevoting power of each;

(2) Determine the shares represented at a meeting;

(3) Determine the validity of proxies and ballots;

(4) Count al votes; and

(5) Determine the result.

C. Aninspector may be an officer or employee of the corporation.

Source: MBCA §7.29.

SUBPART C. VOTING TRUSTS AND AGREEMENTS

§1-730. Voting trusts

A. One or more shareholders may create a voting trust, conferring on a

trustee the right to vote or otherwise act for them, by signing an agreement setting

out the provisions of the trust (which may include anything consistent with its

purpose) and transferring their sharesto the trustee. When avoting trust agreement

is signed, the trustee shall prepare alist of the names and addresses of all owners of

beneficia interests in the trust, together with the number and class of shares each

transferred to the trust, and deliver copies of the list and agreement to the

corporation's principal office.
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B. A voting trust becomes effective on the date thefirst shares subject to the

trust areregistered in the trustee's name. A voting trust isvalid for not morethan ten

vears after its effective date unless extended under Subsection C of this Section.

C. All or some of the parties to avoting trust may extend it for additional

terms of not more than 10 years each by signing written consent to the extension.

An extension is valid for 10 years from the date the first shareholder signs the

extension agreement. The voting trustee must deliver copies of the extension

agreement and list of beneficial owners to the corporation's principal office. An

extension agreement binds only those parties signing it.

Source: MBCA 8§7.30.

81-731. Voting agreements

A. Two or more shareholders may provide for the manner in which they will

vote their shares by signing an agreement for that purpose. A voting agreement

created under this Section is not subject to the provisions of Section 1-730.

B. A voting agreement created under this Section is specifically enforceable.

Source: MBCA §7.31.

81-732. Unanimous governance agreements

A. The term "a unanimous governance agreement” means any written

agreement, other than the articles of incorporation or bylaws, that:

(1) Is approved in one or more writings signed by all persons who are

shareholders at the time of the agreement:

(2) Governsthe exercise of the corporate powers or the management of the

business and affairs of the corporation or the relationship among the shareholders,

the directors and the corporation, or among any of them; and

(3) Statesthat it isaunanimous governance agreement or that it isgoverned

by this Section.

B. A unanimous governance agreement is effective among the shareholders

and the corporation, and shall be interpreted and enforced among those personsin

accordance with the principle of freedom of contract, subject only to the limitations
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imposed by public policy. A unanimousgovernance agreement isenforceable among

the shareholders and the corporation even though it isincons stent with one or more

other provisions of thisAct in that it:

(1) Eliminates the board of directors or restricts the discretion or powers of

the board of directors;

(2) Governs the authorization or making of distributions whether or not in

proportion to ownership of shares, subject to the limitations in Section 1-640;

(3) Establisheswho shall be directors or officers of the corporation, or their

terms of office or manner of selection or removal;

(4) Governs, in generd or in regard to specific matters, the exercise or

division of voting power by or between the shareholders and directors or by or

among any of them, including use of weighted voting rights or director proxies;

(5) Establishestheterms and conditions of any agreement for the transfer or

use of property or the provision of services between the corporation and any

shareholder, director, officer or employee of the corporation or among any of them;

(6) Transfersto one or more shareholders or other persons all or part of the

authority to exercise the corporate powers or to manage the business and affairs of

the corporation, including the resolution of any issue about which there exists a

deadlock among directors or shareholders;

(7)_Requires dissolution of the corporation at the request of one or more of

the shareholders or upon the occurrence of a specified event or contingency; or

(8) Otherwise changes, in amanner not contrary to public policy, the result

that would be reached under other provisions of this Act.

C. The existence of a unanimous governance agreement shall be noted

conspicuously on the front or back of each certificate for outstanding shares. If at

the time of the agreement the corporation has shares outstanding represented by

certificates, the corporation shall recall the outstanding certificates and issue

substitute certificates that comply with this Subsection. The failure to note the

existence of the agreement on the certificate shall not affect the validity of the
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agreement or any action taken pursuant to it. Any purchaser of shares who, at the

time of purchase, did not have knowledge of the existence of the agreement shall be

entitled to rescission of the purchase. A purchaser shall be deemed to have

knowledge of the existence of the agreement if its existence is noted on the

certificate for the shares in compliance with this Subsection. An action to enforce

the right of rescission authorized by this Subsection must be commenced within the

earlier of ninety days after discovery of the existence of the agreement or two years

after the time of purchase of the shares.

D. The provisions of a unanimous governance agreement shall cease to be

effective when the corporation becomes a public corporation. |f the agreement

ceasesto be effectivefor any reason, the board of directors may adopt an amendment

to the articles of incorporation or bylaws, without shareholder action, to delete any

referencesto it.

E. A unanimous governance agreement that limits the discretion or powers

of the board of directors shall relieve the directors of, and impose upon the person

or_persons in whom such discretion or powers are vested, liability for acts or

omissions imposed by law on directors to the extent that the discretion or powers of

the directors are limited by the agreement. A person who is subjected to liability by

this Subsection may be held liable only to the extent that a director vested with the

same discretion or powers could be held liable, and is entitled to indemnity under

Sections 1-850 through 1-859, and to protection against liability under Section

1-832, to the same extent as a director vested with the same discretion or powers.

F. Theexistence or performance of aunanimous governance agreement shall

not be a ground for imposing personal liability on any shareholder for the acts or

debts of the corporation even if the agreement or its performance treats the

corporation asif it were a partnership or results in failure to observe the corporate

formalities otherwise applicable to the matters governed by the agreement.
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G. Incorporators or subscribers for shares may act as shareholders with

respect to a unanimous governance agreement if no shares have been issued when

the agreement is made.

H. If the shareholders have approved more than one unanimous governance

agreement, all of the agreements shall, to the extent reasonable, be construed

together asoneagreement inwhich all provisionsare given effect. To the extent that

conflicting provisions cannot be reconciled through that rule of construction, the

more recently-approved provision controls.

|. Except as otherwise provided in the agreement, a unanimous governance

reement:

(1) Hasaninitia term of twenty vears;

(2) May be renewed during the initial or any subsequent term for an

additional term of up to twenty years after the renewal is approved, by means of one

or more written consentsto the renewal, signed by all persons who are shareholders

at the time of the renewal, and delivered to the corporation in accordance with

Subsection 1-704(C) of this Act;

(3) May be amended or terminated during itsinitial or any subseguent term

by means of one or more written consents to the amendment or termination, signed

by all personswho are shareholders at thetime of thetermination or amendment, and

delivered to the corporation in accordance with Subsection 1-704(C) of thisAct; and

(4) Continuesin effect even after the expiration of itsterm, asrenewed, until

oneor morewritten consentsto itstermination, signed by the shareholders of at |east

twenty-five percent of theissued shares of any class are delivered to the corporation

in accordance with Subsection 1-704(C) of this Act.

J. The corporation shall send notice of any renewal, amendment, or

termination of a unanimous governance agreement to all shareholders within ten

days after the effective date of the renewal, amendment, or termination, but the

renewal , amendment, or termination is effective even if the notice is not sent.
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K. This Section does not affect the enforceability of any agreement among

shareholdersthat is not aunanimous governance agreement asdefined in Subsection

A of this Section.

Source: MBCA 8§7.32.
Comments - 2013 Revision
(@) Model Act Section 7.32 isrevised inthis Act in several respects.

(1) A new term, "unanimous governance agreement,” with definition, is
used in place of the Model Act phrases, "agreement among shareholders that
complies with this provision" and "agreement authorized by this Section;"

(2) Written consent isrequired to establish, renew, terminate early, or amend
a unanimous governance agreement;

(3) Articles of incorporation or bylaws may not operate as unanimous
governance agreements, and an otherwise qualifying written agreement may operate
as a unanimous governance agreement only if the agreement states that it is a
unanimous governance agreement or that it is governed by Section 1-732;

(4) A rule of construction is provided to deal with multiple unanimous
written operating agreements, requiring that the multiple agreements be interpreted
together as one document to the extent reasonable, and otherwise resolving
inconsistencies in provisions by allowing the more recent provision to control;

(5) TheModel Act term of ten yearsis extended to aninitial term of twenty,
subj ect to renewal s, and the unanimous governance agreement remainsin effect even
the after the expiration of its term until shareholders of at least twenty-five percent
of the issued shares of any class deliver to the corporation written consents to
termination of the agreement; and

(6) A new Subsection (K) is added as a savings provision to preserve the
contractual freedom that shareholders had before the enactment of Section 1-732.

(b) A unanimous governance agreement is not the only mechanism under
this Act through which shareholders may modify the governance rules for their
corporation. Many of the provisionsinthisAct concerning corporate governanceare
subject to modification through appropriate provisionsin thearticlesof incorporation
or bylaws, and shareholders may enter into lawful agreementswith one another, such
as vote pooling agreements, that do not satisfy the requirements of a unanimous
governance agreement as defined in Subsection. What is distinctive about a
unanimous governance agreement is, first, that it may modify what would otherwise
be mandatory statutory rules concerning corporation governance, and, second, that
it is governed by the specia rules in Section 1-732 concerning its creation,
disclosure, renewal, amendment and termination.

(c) This Act adds three rules to prevent the inadvertent triggering of the
special rulesin Section 1-732, two in Subsection (A) and the one in Subsection(K).
Subsection (A) excludesthe articles and bylaws as forms of unanimous governance
agreement, and also requires an otherwise qualifying agreement to state that it isa
unanimous governance agreement or that it is governed by Section 1-732.
Subsection (K) provides that Section 1-732 has no effect on the enforceability of a
shareholders' agreement that does not meet the requirements of Subsection (A).
Through a combination of the two Subsections, this Act preserves the freedom that
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shareholders had before the enactment of Section 1-732 to modify the governance
rulesin their corporation by means of customized termsin the articles or bylaws, or
through contracts among the shareholders. The enforceability of those non-1-732
forms of agreement is governed by ordinary principles of corporation and contract
law, without regard to the special rulesin Section 1-732.

(d) Provisions concerning corporate governance usually remain in effect
indefinitely, until they are changed. Reflecting the usual understanding, and to
prevent the automatic and perhaps unexpected termination of governancetermswith
which shareholders may continue to be satisfied, and on which they may be
continuingtorely, thisAct providesthat aunanimousgovernance agreement remains
in effect indefinitely even after the expiration of its term. Still, because of the
extraordinary power of a unanimous governance agreement to override statutory
provisions that would otherwise be considered mandatory, this Act does provide a
default term for a unanimous governance agreement and does allow the agreement
to be terminated by a substantial minority of shares - at least twenty-five percent -
after the term expires. The default term is twenty years, a period chosen to
correspond roughly with one generation of investors. As a new generation of
investors is introduced, they may wish to renegotiate or terminate the unanimous
governance agreement.

(e) If the shareholders wish for some of their agreed modifications to be
governed by the usual rules (e.g. to be subject to amendment by less than unanimous
consent, but to apply indefinitely until amended as required for the amendment of
the type of provision involved), but also wish to make some of them subject to the
powers and requirements of Section 1-732, they should place the ordinary
modificationsin the usual place, inthearticlesor bylaws, for example, and placethe
more extraordinary provisions, those that may be unenforceable in the absence of
1-732, into an agreement that meets the definition of a unanimous governance
agreement under Subsection (A).

SUBPART D. DERIVATIVE PROCEEDINGS

81-740. Subpart definitions

In this Subpart:

(1) "Derivative proceeding" means a civil suit in the right of a domestic

corporation or, to the extent provided in Section 1-747, in the right of a foreign

corporation.

(2) "Shareholder" includes a beneficial owner whose shares are held in a

voting trust or held by a nominee on the beneficial owner's behalf.

Source: MBCA §7.40.

§1-741. Standing

A. A shareholder may not commence or maintain a derivative proceeding

unless the shareholder:
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(1) Was a shareholder of the corporation at the time of the act or omission

complained of or became a shareholder through transfer by operation of law from

one who was a shareholder at that time; and

(2) Fairly and adequately represents the interests of the corporation in

enforcing the right of the corporation.

B. A shareholder who meetsthe requirementsof Subsection 1-741(A) of this

Act may file aderivative proceeding to enforce aright of the corporation, but only

after the shareholder satisfies the requirements of Section 1-742.

Source: MBCA 8§87.41.
Comment - 2013 Revision

ThisAct designated the original Model Act provision as Subsection (A) and
added a new Subsection (B). The new Subsection (B) states explicitly what the
Model Act provisionsimply: that a shareholder may file a derivative proceeding to
enforce aright of the corporation if the shareholder complies with the requirements
of Sections 1-741 and 1-742. Prior law had stated a similar rulein Art. 611 of the
Code of Civil Procedure, but that article was amended in connection with the
adoption of thisAct to exempt derivative proceedings governed by this Act from the
coverageof theclassand derivative action provisionsof the Codeof Civil Procedure,
i.e.,, Chapter 5 of Book I, Title 2. Subsection (B) now provides an authorization of
derivative proceedings on behalf of business corporations that replaces the
authorization formerly provided by Art. 611.

§1-742. Demand

No shareholder may commence a derivative proceeding until:

(1) A written demand has been made upon the corporation to take suitable

action; and

(2) Ninety days have expired from the date the demand was made unless the

shareholder has earlier been notified that the demand has been rejected by the

corporation or unless irreparable injury to the corporation would result by waiting

for the expiration of the ninety-day period.

Source: MBCA 8§87.42.
Comments - 2013 Revision

This Act, like the Model Act, rejects the approach taken by the Delaware
courts to determining whether demand in aderivative action is required or, instead,
isexcused as futile. The Delaware law on demand futility is expressed through a
complicated body of decisions that began in the 1984 decision of the Delaware
Supreme Court in Aronson v. Lewis, 473 A.2d 805 (Del. 1984). The Aronson
approach has been criticized on grounds that it requires a court to determine
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hypothetically - at the complaint stage of acase and without any of the evidence that
might be produced through discovery - whether the directors of a corporation are
facing enough prospect of personal liability in the case to disqualify them from
responding disinterestedly if the plaintiff, contrary to fact, were to make a demand
on them for corrective action.

ThisAct, likethe Model Act, adoptswhat isknown asa"universal demand"
requirement. Under this approach, demand is always required. A court is never
required to determine whether a board of directors or other corporate actors could
respond appropriately to a hypothetical demand that has not really been made.
Instead, because demand always must be made, the court is able to evaluate, in
accordance with Section 1-744, what the board or other appropriate corporate
officials have actually done in response to the required demand.

Before the adoption of this Act, Louisiana courts had rejected the Aronson
approachto demand, preferringinstead thetraditional, pre-Aronson rulethat allowed
demand to be excused as futile in any case in which amajority of the corporation's
directors were themselves named as defendants in the suit. Smith v. Wembley
Industries, Inc., 490 So.2d 1107 (La. App. 4th Cir. 1986); Robinson v. Snell'sLimbs
and Braces of New Orleans, Inc., 538 So.2d 1045 (La. App. 4th Cir. 1989). While
this traditional rule avoided the problems posed by Aronson, it posed a serious
problem of itsown: it gaveaplaintiff virtually unfettered power to evade the demand
rule, smply by naming a mgjority of the directors as defendants.

This Act abrogates the demand and demand-futility rules in Smith and
Robinson. Demand is aways required, and so never excused as futile. But the
making of demand under this Act does not mean that unfettered control over the suit
is being turned over to the defendants. Rather, the suit may be dismissed as against
the best interests of the corporation only if the persons rejecting the demand, or
recommending dismissal of the suit, are sufficiently disinterested to be "qualified"
as defined in Section 1-143, and only if those qualified persons have conducted the
inquiry and made their decisionsin accordance with the standards of Section 1-744.

§1-742.1. Petition in derivative proceeding

The petition in a derivative proceeding shall:

(1) Allege that the plaintiff meets the standing reguirements of Section

1-741;

(2) Allegeeither that the plaintiff made demand upon the corporation at | east

ninety days before the filing of the petition as required by Section 1-742 or that the

plaintiff made the demand and, for reasons alleged in the petition, the filing of the

petition before the expiration of the ninety-day period complies with Section 1-742;

(3) Join as a defendants the corporation and the obligor on the obligation

sought to be enforced:
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(4) Include aprayer for judgment in favor of the corporation and against the

obligor on the obligation sought to be enforced; and

(5) Be verified by the affidavit of the plaintiff or his counsdl.

Source: MBCA §7.42.1.
Comments - 2013 Revision

(@) This Section is not part of the Model Act. It was added to this Act to
retain the pleading requirements formerly imposed on derivative actionsby Art. 615
of the Code of Civil Procedure, modified as necessary to harmonize them with the
Model Act provisions on derivative proceedings.

(b) As applied to derivative proceedings on behalf of business corporations,
this Act eliminates the distinction drawn by the Code of Civil Procedure between
derivative suitsthat are treated as class actions and those that require the joinder of
al shareholders as parties to the suit. The rulesthat apply to derivative actions are
provided directly by this Act, based on the Model Act, and not by making some of
the class action rules apply to some derivative suits.

81-743. Stay of proceedings

If the corporation commences an inquiry into the allegations made in the

demand or complaint, the court may stay any derivative proceeding for such period

as the court deems appropriate.

Source: MBCA 87.43.

81-744. Dismissa

A. A derivative proceeding shall be dismissed by the court on motion by the

corporation if one of the groups specified in Subsection B or Subsection E of this

Section has determined in good faith, after conducting a reasonable inquiry upon

which its conclusions are based, that the maintenance of the derivative proceeding

is not in the best interests of the corporation.

B. Unless apandl is appointed pursuant to Subsection E of this Section, the

determination in Subsection A of this Section shall be made by:

(1) A majority vote of qualified directors present at a meeting of the board

of directorsif the qualified directors constitute a guorum; or

(2) A majority vote of a committee consisting of two or more qualified

directors appointed by majority vote of qualified directors present at ameeting of the
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board of directors, regardiess of whether such qualified directors constitute a

uorum.

C. If aderivative proceeding is commenced after a determination has been

made rejecting a demand by a shareholder, the complaint shall allege with

particularity facts establishing either (1) that a majority of the board of directors did

not consist of qualified directors at the time the determination was made or (2) that

the requirements of Subsection A of this Section have not been met.

D. If amajority of the board of directors consisted of qualified directors at

the time the determination was made, the plaintiff shall have the burden of proving

that the reqguirements of Subsection A of this Section have not been met; if not, the

corporation shall have the burden of proving that the requirements of Subsection A

of this Section have been met.

E. Upon motion by the corporation, the court may appoint apanel of one or

moreindividual sto make adetermination whether the maintenance of thederivative

proceeding isin the best interests of the corporation. In such case, the plaintiff shall

have the burden of proving that the requirements of Subsection A of this Section

have not been met.

Source: MBCA 8§7.44.
Comment - 2013 Revision

The Official Comments to this Section of the Model Act explain that the
word "inquiry” is used in Subsection (@), rather than the word "investigation,” to
makeit clear the nature of the procedure used to consider the allegations madein the
demand or complaint depend on the nature of those allegations and the knowledge
of the persons who conduct theinquiry. In some cases, the Comment suggests, the
issues may be simple enough, and the knowledge of those conducting theinquiry so
extensive, that little additional effort will berequired to satisfy the statutory standard
that the inquiry be conducted in good faith. This Act does not disagree with the
Model Act or the official comments on that issue. Nevertheless, in the case of
serious alegations of misconduct against the management of a corporation, a good
faith inquiry ordinarily will require the preparation of a written report, with the
assistance of independent legal counsel, in support of a recommendation either to
reject demand or to dismiss the suit.

81-745. Discontinuance or settlement

Unless approved unanimously by the shareholders of the corporation, a

derivative proceeding may not be discontinued or settled without the court's
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approval. If the court determines that a proposed disconti nuance or settlement will

substantially affect the interests of the corporation's shareholders or a class of

shareholders, the court shall direct that notice be given to the sharehol ders affected.

This Section does not affect the plaintiff's right under Article 1671 of the Code of

Civil Procedureto obtain ajudgment of dismissal without prejudiceif theapplication

for dismissal is made before any defendant, including the corporation in its capacity

as a defendant, makes any appearance of record in the proceeding.

Source: MBCA 8§7.45.
Comments - 2013 Revision

(@) ThisAct addsaprovision that permitsaderivative action to be settled or
discontinued without court approval if the settlement or discontinuation is approved
unanimously by the shareholders of the corporation. The rule that requiresjudicial
approval of the settlement of derivative suits is based on the risk that the named
plaintiff in the suit may agree to settlement terms that are satisfactory to the parties
who are participating in the settlement negotiations - the defendants, the named
plaintiff and the named plaintiff's lawyers - but that produce little or no benefit for
the shareholders of the corporation, whose interests the named plaintiff is supposed
to berepresenting. But if all shareholders actually agree to the settlement, arealistic
possibility only in closely-held corporations, each shareholder is able to decide
personally whether the settlement is acceptable. Under those circumstances, the
parties should be free to settle the case on the terms they consider appropriate.

(b) ThisAct also adds a sentence to make it clear that this Section does not
affect a plaintiff's ability to obtain a judgment of dismissal without prejudice as
providedin Art. 1671 of the Code of Civil Procedure. The plaintiff isentitled to that
form of judgment only if he paysall costs of the proceeding and if he appliesfor the
dismissal before the defendant makes any appearance of record in the proceeding.
Id. Because the corporation in a derivative action participates in the suit both as a
plaintiff, represented by the plaintiff shareholder, and as adefendant, represented by
management-authorized agents, the last sentence of this Section makesthe point that
the plaintiff'sright to adismissal without prejudice under Art. 1671 is cut off by the
corporation's appearance in the suit only if the corporation is appearing of record in
its capacity as adefendant. The requirement in Art. 1671 that the plaintiff pay the
costs of the proceeding as a condition to the dismissal appliesin the normal way.

81-746. Payment of expenses

On termination of the derivative proceeding the court may:

(1) Order the corporation to pay the plaintiff's expenses incurred in the

proceeding if it finds that the proceeding has resulted in a substantial benefit to the

corporation;
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(2) Order the plaintiff to pay any defendant's expensesincurred in defending

the proceeding if it finds that the proceeding was commenced or maintained without

reasonable cause or for an improper purpose; or

(3) Order aparty to pay an opposing party's expensesincurred because of the

filing of a pleading, motion or other paper, if it finds that the pleading, motion or

other paper was not well grounded in fact, after reasonable inquiry, or warranted by

existing law or agood faith argument for the extension, modification or reversal of

existing law and was interposed for an improper purpose, such asto harass or cause

unnecessary delay or needless increase in the cost of litigation.

Source: MBCA 8§7.46.

81-747. Applicability to foreign corporations

In any derivative proceeding in theright of aforeign corporation, the matters

covered by this Subpart shall be governed by the laws of the jurisdiction of

incorporation of theforeign corporation except for Sections 1-743, 1-745, and 1-746.

Source: MBCA 87.47.
SUBPART E. PROCEEDING TO APPOINT RECEIVER

81-748. Shareholder action to appoint receiver

A. The district court of the parish in which the registered office of the

corporation is located may appoint one or more to be receivers, of and for a

corporation in a proceeding by a shareholder where it is established that:

(1) Thedirectorsare deadlocked in the management of the corporate affairs,

the shareholders are unable to break the deadlock, and irreparable injury to the

corporation is threatened or being suffered; or

(2) The directors or those in control of the corporation are acting

fraudulently and irreparableinjury to the corporation isthreatened or being suffered.

B. The court

(1) May issueinjunctions, appoint atemporary receiver with all the powers

and duties the court directs, take other action to preserve the corporate assets
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wherever located, and carry on the business of the corporation until afull hearingis

held;

(2) Shall hold afull hearing, after notifying all partiesto the proceeding and

any interested persons designated by the court, before appointing areceiver; and

(3) Has jurisdiction over the corporation and all of its property, wherever

located.

C. The court may appoint an individual or domestic or foreign corporation

(authorized to transact business in this state) as a receiver and may require the

receiver to post bond, with or without sureties, in an amount the court directs.

D. The court shall describe the powers and duties of the receiver in its

appointing order, which may be amended from time to time. Among other powers,

areceiver may:

(1) Exerciseadll of the powers of the corporation, through or in place of its

board of directors, to the extent necessary to manage the business and affairs of the

corporation:;

(2) Dispose of al or any part of the assets of the corporation wherever

located, at apublic or private sae, if authorized by the court; and

(3) Sueand defendinthereceaiver'sown nameasreceiver in al courts of this

dtate.

E. The court from time to time during the receivership may order

compensation paid and expense disbursements or reimbursements made to the

receiver from the assets of the corporation or proceeds from the sale of its assets.

Source: MBCA 8§7.48.
Comment - 2013 Revision

TheModel Act distinction between the appointment of custodiansfor solvent
companies and receivers for insolvent ones is omitted from this Act to retain the
prior law that authorized the appointment of receiversfor both solvent and insolvent
companies. Model Act Subsection (€), which authorized a court to redesignate a
custodian asareceiver and arecelver asacustodian, was omitted asirrelevant to the
receiver-only scheme adopted in this Section.
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PART 8. DIRECTORS AND OFFICERS

SUBPART A. BOARD OF DIRECTORS

81-801. Requirement for and functions of board of directors

A. Except asprovided in Section 1-732, each corporation must have aboard

of directors.

B. All corporate powers shall be exercised by or under the authority of the

board of directors of the corporation, and the business and affairs of the corporation

shall be managed by or under the direction, and subject to the oversight, of its board

of directors, subject to any limitation set forth in the articles of incorporation or in

an agreement authorized under Section 1-732.

C. Inthe case of apublic corporation, the board's oversight responsibilities

include attention to:

(1) Business performance and plans;

(2) Major risksto which the corporation is or may be exposed:;

(3)_The performance and compensation of senior officers;

(4) Policiesand practicestofoster the corporation's compliancewith law and

ethical conduct;

(5) Preparation of the corporation's financial statements;

(6) The effectiveness of the corporation's internal controls;

(7) Arrangementsfor providing adequateand timely informationto directors;

(8) Thecomposition of the board and its committees, taking i nto account the

important role of independent directors.

Source: MBCA 88.01.

81-802. Qualifications of directors

The articles of incorporation or bylaws may prescribe qualifications for

directors. A director need not be a resident of this state or a shareholder of the

corporation unless the articles of incorporation or bylaws so prescribe.

Source: MBCA 88.02.
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81-803. Number and €election of directors

A. A board of directors must consist of one or more individuals. The

number of directors shall be fixed by or in accordance with the articles of

incorporation or, if not so fixed, shall be the number fixed by or in accordance with

the bylaws. If not fixed by or in accordance with the articles or the bylaws, the

number of directors shall be the number elected from time to time by the

shareholders and, if directors have not been elected by the shareholders, the number

of directors shall be number of directors named asinitial directorsin the articles of

incorporation.

B. Thenumber of directors may beincreased or decreased from timetotime

by amendment to, or in the manner provided in, the articles of incorporation or the

bylaws.

C. Directors are elected at the first annual shareholders meeting and at each

annual meeting thereafter unless their terms are staggered under Section 1-806.

Source: MBCA 88.03.
Comments - 2013 Revision

(@) ThisAct modifiesthelanguage of Model Act Subsection (a) to retain the
former Louisianalaw concerning the determination of the number of directorsto be
elected.

(b) Former R.S. 12:81(A) provided that an incumbent director's term could
not be shortened by means of an amendment to the articles or bylaws that reduced
the number of directors. The substance of that ruleis retained in Section 1-805(C)
of thisAct.

81-804. Election of directors by certain classes of shareholders

If the articles of incorporation authorize dividing the shares into classes, the

articles may also authorize the el ection of all or a specified number of directors by

the holders of one or more authorized classes of shares. A class (or classes) of shares

entitled to elect one or more directors is a separate voting group for purposes of the

election of directors.

Source: MBCA 88.04.
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81-805. Terms of directors generally

A. The terms of the initial directors of a corporation expire at the first

shareholders meeting at which directors are €l ected.

B. The terms of al other directors expire at the next, or if their terms are

staggered in accordance with Section 1-806, at the applicable second or third, annual

shareholders meeting following their election, except to the extent (1) provided in

Section 1-1022 if a bylaw €electing to be governed by that Section isin effect or (2)

ashorter term is specified in the articles of incorporation in the event of a director

nominee failing to receive a specified vote for election.

C. A decrease in the number of directors does not shorten an incumbent

director's term.

D. Theterm of adirector elected to fill avacancy expires when the term of

that_director's predecessor in office would have expired had the vacancy not

occurred.

E. Except to the extent otherwise provided in the articles of incorporation or

under Section 1-1022 if abylaw electing to be governed by that Section isin effect,

despite the expiration of a director's term, the director continues to serve until the

director's successor is elected and qualifies or there is a decrease in the number of

directors.
Source: MBCA 88.05.
Comment - 2013 Revision

Model Act Subsection (d) provides that the term of adirector elected to fill
avacancy expires at the next shareholders meeting at which directors are elected.
The Official Comment to that Subsection explainsthat the ruleisto apply evenwhen
directors are elected to staggered terms as permitted under Section 8.06, and
acknowledges that this approach may cause the staggered terms not to operateinthe
normal way. This Act modifies Subsection (d) to preserve staggered terms in the
event of avacancy. Under Subsection (D) of this Act, the term of adirector who is
elected to fill a vacancy expires at the same time that the term of the director's
predecessor in office would have expired had the vacancy not occurred.

81-806. Staggered terms for directors

The articles of incorporation may provide for staggering the terms of

directorsby dividing thetotal number of directorsinto two or threegroups, with each
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group containing one-half or one-third of the total, as near as may be practicable. In

that event, the terms of directors in the first group expire at the first annual

shareholders meeting after their election, theterms of the second group expire at the

second annual shareholders meeting after their election, and the terms of the third

group, if any, expire at the third annual shareholders meeting after their election. At

each annua shareholders meeting held thereafter, directors shall be chosen for a

term of two years or three years, as the case may be, to succeed those whose terms

expire.
Source: MBCA 88.06.

81-807. Resignation of directors

A. A director may resign at any time by delivering a written resignation to

the board of directors, or its chair, or to the secretary of the corporation.

B. A resignation is effective when the resignation is delivered unless the

resignation specifies alater effective date or an effective date determined upon the

happening of an event or events. A resignation that is conditioned upon failing to

receive a specified vote for election as adirector may provide that it isirrevocable.

Source: MBCA 88.07.

81-808. Removal of directors by shareholders

A. The shareholders may remove one or more directors with or without

cause unlessthe articles of incorporation providethat directors may beremoved only

for cause.

B. If adirector is elected by a voting group of shareholders, only the

shareholders of that voting group may participatein the voteto remove that director.

C. If cumulative voting is authorized, a director may not be removed if the

number of votes sufficient to elect the director under cumulative voting is voted

against removal. If cumulative voting is not authorized, adirector may be removed

only if the number of votes cast to remove is a majority of the number of votes

entitled to be cast in an e ection of directors.
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D. A director may be removed by the shareholders only at a meeting called

for the purpose of removing the director and the meeting notice must state that the

purpose, or one of the purposes, of the meeting is removal of the director.

Source: MBCA 88.08.
Comment - 2013 Revision
Subject to exceptions for cumulative voting and for directors elected by
particular voting groups, the Model Act permits the removal of a director by a
magjority of the votes cast on theissue. ThisAct requirestheremoval to be approved
by a magjority of the votes entitled to be cast in an election of directors.

81-809. [Reserved]

§1-810. Vacancy on board

A. Unless the articles of incorporation or bylaws provide otherwise, if a

vacancy occurs on a board of directors, including a vacancy resulting from an

increase in the number of directors:

(1) The shareholders may fill the vacancy;

(2) The board of directors may fill the vacancy; or

(3)_If thedirectorsremaining in office constitute fewer than aquorum of the

board, they may fill the vacancy by the affirmative vote of a majority of al the

directors remaining in office.

B. If the vacant office was held by a director elected by a voting group of

shareholders, only the holders of shares of that voting group are entitled to vote to

fill the vacancy if it is filled by the shareholders, and only the directors elected by

that voting group are entitled to fill the vacancy if it isfilled by the directors.

C. A vacancy that will occur at a specific later date (by reason of a

resignation effective at a later date under Subsection 1-807(B) of this Act or

otherwise) may befilled before the vacancy occurs but the new director may not take

office until the vacancy occurs.

Source: MBCA 88.10.
Comment - 2013 Revision

This Act adds the phrase "or bylaws' to Model Act Subsection (a).
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81-811. Compensation of directors

Unless the articles of incorporation or bylaws provide otherwise, the board

of directors may fix the compensation of directors.

Source: MBCA 88.11.

81-812. Director proxies

A. A director may vote by proxy at ameeting of the board of directors or of

acommittee of the board only if the articles of incorporation so provide.

B. A director may appoint as proxy only another director, and the

appointment may be made only by means of asigned writing, that isdelivered to the

person who is presiding at the meeting at which the proxy seeks to cast the absent

director's vote. The writing may contain instructions, general or special, concerning

the proxy's authority.

C. Except as otherwise provided in the articles of incorporation, a separate

appointment of aproxy isreguired for each meeting, and the proxy's authority under

any appointment terminates at the conclusion of the meeting for which the

appointment was made.

D. The proxy shall cast the votes of the absent director consistently with any

instructions that the proxy receives from the absent director, but otherwise may cast

votes on behalf of the absent director in accordance with the proxy's own discretion.

Comments - 2013 Revision

(@) ThisAct addsanew Section 1-812, which is not part of the Model Act,
to retain the "opt in" rule in prior law concerning proxy voting by directors. This
Section governs only those votes cast by a director in the capacity of director. A
director who is also ashareholder may vote by proxy as a sharehol der in accordance
with Section 1-722, on shareholder proxies.

(b) This Section usestheterm "proxy" inthe sameway it isused in Section
1-722, to refer to the person who is authorized to exercise the appointing person’s
voting power. Only another director may be appointed as proxy and the appoi ntment
may be made only through a signed writing that is delivered to the person who is
presiding at the relevant meeting.

(c) Subsection (C) requires a separate proxy appointment for each meeting
at which a proxy isto vote for an absent director. The purpose of the limited term
isto discourage the routine use of proxiesor the use of long-term proxies asameans
of granting one director what is effectively the voting power of two or more
directors.
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(d) Subsection (D) givesto adirector's proxy the same discretion, and the

same obligation to follow the appointing director's voting instructions, as apply in
the case of a shareholder's proxy.

SUBPART B. MEETINGS AND ACTION OF THE BOARD

§1-820. Mestings

A. Theboard of directors may hold reqular or special meetingsin or out of

this state.

B. Unless the articles of incorporation or bylaws provide otherwise, the

board of directors may permit any or al directorsto participatein areqular or specia

meeting by, or conduct the meeting through the use of, any means of communication

by which all directors participating may simultaneously hear each other during the

meseting. A director participating in ameeting by this means is deemed to be present

in person at the meeting.

C. A mesting of the board of directors may be called by the board chair, by

the chief executive officer, regardless of thetitle used by the corporation to designate

that officer, or by a majority of the directors.

Source: MBCA §8.20.
Comment - 2013 Revision

This Act adds a new Subsection (C) to the Model Act to retain the prior law
concerning the persons entitled to call a meeting of the board of directors, while
updating thetitlesused in prior law. Asused inthe new Subsection, the term "chief
executive officer” is used descriptively, not as atitle, to refer to the highest ranking
executive officer in the corporation. In many corporations, that officer will be
indeed be called the chief executive officer or CEO, but it isthe nature of the office,
not the title, that is controlling for purposes of Subsection (C). A corporation that
used more traditional titles for its officers, for example, might call this person the
"president.”

81-821. Action without meeting

A. Except to the extent that the articles of incorporation or bylaws require

that_action by the board of directors be taken at a meeting, action required or

permitted by this Act to be taken by the board of directors may be taken without a

meetingif each director signs aconsent describing the action to betaken and delivers

it to the corporation.
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B. Action taken under this Section is the act of the board of directors when

oneor more consentssigned by all thedirectorsaredelivered to thecorporation. The

consent may specify the time at which the action taken thereunder is to be effective.

A director's consent may be withdrawn by a revocation signed by the director and

delivered to the corporation prior to delivery to the corporation of unrevoked written

consents signed by all the directors.

C. A consent signed under this Section has the effect of action taken at a

meeting of the board of directors and may be described as such in any document.

Source: MBCA 88.21.

81-822. Notice of meeting

A. Unlessthearticles of incorporation or bylaws provide otherwise, regular

meetings of the board of directors may be held without notice of the date, time,

place, or purpose of the meeting.

B. Unless the articles of incorporation or bylaws provide for a longer or

shorter period, special meetings of the board of directors must be preceded by at |east

forty-eight hours' notice of the date, time, and place of the meeting. Except as

otherwise provided in the articles of incorporation or bylaws, the notice shall

describe the purpose or purposes of the special meeting.

Source: MBCA 8§8.22.
Comments - 2013 Revision

(a8 ThisAct modifiesModel Act Subsection (b) to require notice of at least
forty eight hours (rather than two days) for a special meeting, and to change the
default rule concerning a statement of purpose in the notice from one that requires
no such statement to one that does require a statement of purpose.

(b) This Act rejects the rule in Model Act Section 1.41(a) that a notice
required by this Act may be ora if reasonable under the circumstances.
Accordingly, it aso rejects the statement in the Model Act's Official Comment to
this Section that notice of a board meeting may be provided orally; all notices
required by this Act must be in "writing," as that term is defined in Section 1-140.
Absent aproper objection, however, adirector's attendance at ameeting of the board
operates as a waiver of notice by the director under Section 1-823(B). So, as a
practical matter, oral notice that results in actual attendance at a meeting by all
directors (something that is fairly easy to accomplish in many closely-held
companies) will be effective in satisfying the notice requirement ? not by
legally-sufficient notice, but by waiver.
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81-823. Waiver of notice

A. A director may waive any notice required by this Act, the articles of

incorporation, or bylaws before or after the date and time stated in the notice. Except

as provided by Subsection B of this Section, the waiver must be in writing, signed

by the director entitled to the notice, and filed with the minutes or corporate records.

B. A director's attendance at or participation in a meeting waives any

required notice to the director of the meeting unless:

(1) The director at the beginning of the meeting (or promptly upon arrival)

objects to holding the meeting or transacting business at the meeting; or

(2) The objection is to the consideration of an item of business outside the

scope of the purposes stated in the notice of the meeting and the director objects to

the consideration of that item promptly after theitem isfirst raised for consideration

at the meeting.

C. A director who objects in accordance with Subsection B of this Section,

but who then participates in the meeting or votes for or assents to one or more

actions at the meeting, does not waive the objection except with respect to those

actions at the meeting that the director votes to approve.

Source: MBCA 88.23.
Comments - 2013 Revision

(@ This Act modifies Model Act Subsection (b) to take account of the
modification made by this Act in Model Act Section 8.22(b). Subject to contrary
provisions in the articles of incorporation or bylaws, that Section requires a notice
of aspecial meeting of the board of directorsto include a description of the purpose
or purposes of the meeting. Asaresult, anotice that meets the requirements of this
Act concerning the time and location of the meeting may be deficient in failing to
describe the purposes of the meeting. That kind of deficiency may not be evident
until after the meeting has begun, when an item falling outside the described
purposesisfirst raised for consideration. To deal with that problem, thisAct divides
Model Act Subsection (b) into Paragraphs and adds anew Paragraph (2) to deal with
purpose-rel ated objections that may occur after the normal deadlinefor an objection
under Paragraph (1) has already passed. If an objection is made as provided under
Paragraph (1), then the objection ispreserved without any need to resort to Paragraph
(2). Butif the deadline in Paragraph (1) is missed, and the objection concerns the
purposes described in the notice, Paragraph (2) provides a second, more liberal
deadlinefor the objection: promptly after the objectionableitem isfirst raised at the
meeting for consideration.

(b) Model Act Subsection (b) provides that a director who is present at a
meeting waives any objection concerning notice if the director votes for or assents
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to any action taken at the meeting after the director'sinitial objection. That approach
treats an objection to inadequate notice as an aways-universal objection, unrelated
to the nature of the particular actions that actually may be causing the director to
object. In many cases, a director may be perfectly willing to cooperate with other
directors in approving obviously beneficial or appropriate agenda items, even
without the required notice, while still wishing to preserve his notice-related
objection concerning the items that the director considers more difficult or
controversial. The Model Act rulefailsto acknowledge the possibility of that kind
of legitimate, but limited, objection. Hence, the rule may cause a director who does
not know the consequences of cooperating in routine business items to waive a
legitimate objection inadvertently, and require a director who does know about the
rule to obstruct action even on routine items that no one objects to taking up. To
avoid results of that kind, this Act reverses the Model Act rule. Under new
Subsection (C), adirector's participation in a meeting after an earlier objection of
inadequate notice does not waive the objection except with respect to those actions
at the meeting that the director votes to approve.

§1-824. Quorum and voting

A. Unless the articles of incorporation or bylaws require a greater number

or_unless otherwise specificaly provided in this Act, a quorum of a board of

directors consists of amajority of the number of directors determined in accordance

with Section 1-803.

B. The articles of incorporation or bylaws may authorize a quorum of a

board of directors to consist of no fewer than one-third of the number of directors

determined in accordance with Section 1-803.

C. If aguorum is present when a vote is taken, the affirmative vote of the

reguired majority of directors is the act of the board of directors. The required

majority of directorsisamajority of thedirectors present, or the number of directors

whose votes are reguired by the articles of incorporation or bylaws for the board to

take the relevant action, whichever number is greater. If a guorum is present when

a meeting is convened, but the guorum is lost through the withdrawal from the

meeting of one or more directors, the affirmative vote of the required majority of

directorsisthe act of the board of directors provided that the number of affirmative

votes is not fewer than the number that would have been required had the quorum

not been lost.

D. A director who is present at a meeting of the board of directors or a

committee of the board of directorswhen corporate action istaken isdeemed to have

assented to the action taken unless: (1) the director objects at the beginning of the
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meeting (or promptly upon arrival) to holding it or transacting business at the

mesting; (2) the dissent or abstention from the action taken is entered in the minutes

of the meeting; or (3) the director delivers written notice of the director's dissent or

abstention to the presiding officer of the meeting before its adjournment or to the

corporation immediately after adjournment of the meeting. The right of dissent or

abstention is not available to a director who votesin favor of the action taken.

Source: MBCA 88.24.
Comments - 2013 Revision

(@ ThisAct simplifiesModel Act Subsection (a) by deleting its references
to avariable range size board, and by defining a quorum by reference to the number
of directors established under Section 1-803. A similar change was madein Model
Act Subsection (b), linking it to Section 1-803 rather than to the formerly more
complex rules in Subsection (a).

(b) This Act modifies Model Act Subsection (c) by introducing a new
defined term, "required majority of directors’ to facilitate the statement of the
minimum number of affirmative votes required to establish an act of the board of
directors. Ordinarily, assuming that the quorum requirement issatisfied, therequired
majority of directorsis amajority of the directors present at the meeting. But that
figure may be increased in the articles of incorporation or bylaws, and that greater
number controls over the statutory minimum.

(c) Subsection (c) alsoismodified to retain therulein prior law that aboard
of directors may in some cases continue to conduct business at a meeting that has
lost its initial quorum. The rule is designed to preclude minority directors from
blocking action by the magjority through a withdrawal from the meeting that causes
the quorum to be lost. But, at the same time, the rule respects the basic purpose of
the quorum and majority approval rules; it applies only when a meeting was
convened with aquorum, and it recognizes as acts of the board only those acts that
are supported by the number of directors that would have been required to approve
the action had the quorum not been lost.

(d) As an example of the operation of the anti-quorum-loss rule in
Subsection (C), consider a corporation with a nine-member board of directors.
Under the default statutory rules, the presence of five of those directors at ameeting
would be required to establish a quorum, and the affirmative votes of a majority of
the five directors present, three, would required to establish an act of the board. In
the absence of the anti-quorum-lossrulein modified Subsection (C), any onedirector
present at ameeting with aquorum of five could block action by the remaining 80%
of the directors present ssmply by walking out of the meeting; that would cause the
guorum to be lost by reducing the number directors present from five to four. But
under therulein modified Section (C), the affirmative votes of at |east amajority of
the remaining four directorswould remain sufficient to constitute an act of the board
of directors because a mgority of four is three, and the majority vote required at a
meeting with aminimal quorum of five (i.e., ameeting at which a quorum had not
been lost) would also be three. If, on the other hand, two directors withdrew from
the meeting, the affirmative vote of abare majority of the three directors still present
would not constitute an act of the board of directors because two votes is not a
majority of the minimal quorum of five. If only three directors remained at the
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meeting, they could take action only by unanimous vote. If fewer than three
remained, no further action could be taken at the meeting.

§1-825. Committees

A. Unless this Act, the articles of incorporation or the bylaws provide

otherwise, the board of directors may create one or more committees and appoint one

or more members of the board of directors to serve on any such committee. If the

board of directors appointsto acommittee aperson who isnot adirector, that person

may serve only in an advisory capacity and shall not be a member of the committee

for purposes of any reference by this Act to acommittee or to one or more members

of acommittee.

B. Unless this Act otherwise provides, the creation of a committee and

appointment of membersto it must be approved by the greater of (1) a majority of

al the directors in office when the action is taken or (2) the number of directors

required by the articles of incorporation or bylaws to take action under Section

1-824.

C. Sections 1-820 through 1-824 apply both to committees of the board and

to their members.

D. To the extent specified by the board of directors or in the articles of

incorporation or bylaws, each committee may exercise the powers of the board of

directors under Section 1-801.

E. A committee may not, however:

(1) Authorize or approve distributions, except according to a formula or

method, or within limits, prescribed by the board of directors;

(2) Approve or propose to shareholders action that this Act reguires be

approved by shareholders;

(3) _Fill vacancies on the board of directors or, subject to Subsection G of

this Section, on any of its committees; or

(4) Adopt, amend, or repeal bylaws.
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F. Thecreation of, delegation of authority to, or action by a committee does

not alone constitute compliance by adirector with the standards of conduct described

in Section 1-830.

G. The board of directors may appoint one or more directors as alternate

members of any committee to replace any absent or disqualified member during the

member's absence or disguadlification. Unless the articles of incorporation or the

bylaws or the resolution creating the committee provide otherwise, in the event of

the absence or disgualification of amember of acommittee, the member or members

present at any meeting and not disqualified from voting, unanimously, may appoint

another director to act in place of the absent or disqualified member.

Source: MBCA 88.25.
Comment - 2013 Revision

This Act adds a second sentence to Model Act Subsection (a) to address the
guestion whether the membership of a committee of the board of directors may
include persons who are not members of the board itself. In some cases, the board
of directors may wish to appoint one or more non-director staff members who have
knowledge or experience that would be helpful to the committee'swork. The added
sentence recognizes that possibility, but permits the non-director appointees to the
committee to act only in an advisory capacity. Appointees of that kind are not
considered members of the committee for purposes of any of the statutory rules
concerning committees or members of committees. So, for example, the rules
concerning the required quorum and vote for committee action would apply only
with respect to the directors who were members of the committee. If a committee
consisted of three directors and five non-director staff members, a quorum of the
committee could be established only if amajority of the three directors were present
at ameeting, and only the vote of amajority of the directors present at the committee
meeting would constitute the act of the committee.

81-826. Submission of matters for shareholder vote

A corporation may agreeto submit amatter to avote of its shareholderseven

if, after approving the matter, the board of directors determines it no longer

recommends the matter.

Source: MBCA §8.26.
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SUBPART C. DIRECTORS

81-830. Standards of conduct for directors

A. Each member of the board of directors, when discharging the duties of a

director, shall act: (1) in good faith, and (2) in a manner the director reasonably

believes to be in the best interests of the corporation.

B. The members of the board of directors or acommittee of the board, when

becoming informed in connection with their decision-making function or devoting

attention to their oversight function, shall discharge their duties with the care that a

person in a like position would reasonably believe appropriate under similar

circumstances.

C. In discharging board or committee duties a director shall disclose, or

cause to be disclosed, to the other board or committee members information not

aready known by them but known by the director to be material to the discharge of

their decision-making or oversight functions, except that disclosureis not required

to the extent that the director reasonably believes that doing so would violate aduty

imposed under law, a legally enforceable obligation of confidentiality, or a

professional ethicsrule.

D. In discharging board or committee duties a director who does not have

knowledge that makes reliance unwarranted is entitled to rely on the performance by

any of the persons specified in Paragraph (F)(1) or Paragraph (F)(3) of this Section

to whom the board may have del egated, formally or informally by course of conduct,

the authority or duty to perform one or more of the board's functions that are

delegable under applicable law.

E. In discharging board or committee duties a director who does not have

knowledge that makes reliance unwarranted is entitled to rely on information,

opinions, reports or statements, including financial statements and other financial

data, prepared or presented by any of the persons specified in Subsection F of this

Section.
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F. A director isentitled to raly, in accordance with Subsection D or E of this

Section, on:

(1) Oneor more officers or employees of the corporation whom the director

reasonably believes to be reliable and competent in the functions performed or the

information, opinions, reports or statements provided:;

(2) Lega counsal, public accountants, or other persons retained by the

corporation as to matters involving skills or expertise the director reasonably

believes are matters (a) within the particular person's professional or expert

competence or (b) as to which the particular person merits confidence; or

(3) A committee of the board of directors of which the director is not a

member if the director reasonably believes the committee merits confidence.

Source: MBCA 88.30.

81-831. Standards of liability for directors

A. A director shall not beliableto the corporation or its shareholdersfor any

decision to take or not to take action, or any failure to take any action, as adirector,

unless the party asserting liability in a proceeding establishes that:

(1) No defense interposed by the director based on (a) Section 1-832 or (b)

the protection afforded by Section 1-861 (for action taken in compliance with

Section 1-862 or Section 1-863), or (c) the protection afforded by Section 1-870,

precludes liability; and

(2) the challenged conduct consisted or was the result of:

() Action not in good faith: or

(b) A decision

(i) Which the director did not reasonably believe to be in the best interests

of the corporation, or

(ii) As to which the director was not informed to an extent the director

reasonably believed appropriate in the circumstances; or
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(c) A lack of objectivity dueto the director's familial, financial or business

relationship with, or alack of independence due to the director's domination or

control by, another person having a material interest in the challenged conduct

(i) Which relationship or which domination or control could reasonably be

expected to have affected the director's judgment respecting the challenged conduct

in amanner adverse to the corporation, and

(i) After areasonable expectation to such effect has been established, the

director shall not have established that the challenged conduct was reasonably

believed by the director to be in the best interests of the corporation; or

(d) A sustained failure of the director to devote attention to ongoing

oversight of the business and affairs of the corporation, or afailure to devotetimely

attention, by making (or causing to be made) appropriate inquiry, when particular

facts and circumstances of significant concern materialize that would aert a

reasonably attentive director to the need therefore; or

(e) Receipt of afinancial benefit to which thedirector was not entitled or any

other breach of the director's duties to deal fairly with the corporation and its

shareholders that is actionable under applicable law.

B. The party seeking to hold the director liable:

(1) For money damages, shall also have the burden of establishing that:

(a) Harm to the corporation or its shareholders has been suffered, and

(b) The harm suffered was proximately caused by the director's challenged

conduct; or

(2) For other money payment under alega remedy, such as compensation

for the unauthorized use of corporate assets, shall also have whatever persuasion

burden may be called for to establish that the payment sought is appropriate in the

circumstances; or

(3) _For other money payment under an eguitable remedy, such as profit

recovery by or disgorgement to the corporation, shall also have whatever persuasion
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burden may be called for to establish that the equitabl e remedy sought is appropriate

in the circumstances.

C. Nothing contained in this Section shall (1) in any instance wherefairness

is at issue, such as consideration of the fairness of atransaction to the corporation

under Subsection 1-861(B)(3) of thisAct, alter the burden of proving thefact or lack

of fairness otherwise applicable, (2) alter the fact or lack of liability of a director

under another Section of thisAct, such asthe provisions governing the consequences

of an unlawful distribution under Section 1-833 or a transactional interest under

Section 1-861, or (3) affect any rights to which the corporation or ashareholder may

be entitled under another statute of this state or the United States.

Source: MBCA 88.31.
Comments - 2013 Revision

(@ The Model Act language in Subparagraph (A)(1)(a) was modified to
substitute the default exculpation provision in this Act, Section 1-832, for the
reference to the Model Act's optional exculpation provision. Under the Model Act,
exculpation isan opt-in provision that may be placed in the articles of incorporation.
Under this Act, exculpation is provided by statute except to the extent that it is
rejected or limited by the articles of incorporation.

(b) If Section 1-832 protects a director or officer against liability for the
conduct that is being challenged in a lawsuit, that Section and Subparagraph
(A)(D)(a) of this Section preclude the imposition of liability regardless of whether
the plaintiff can satisfy theremainder of the requirementsimposed by Section 1-831.

81-832. Protection against monetary liability

A. Except to the extent that the articles of incorporation limit or reject the

protection against liability provided by this Section, no director or officer shall be

liableto the corporation or its shareholders for money damages for any action taken,

or any failure to take action, as a director or officer, except for:

(1) A breach of the director's or officer's duty of loyalty to the corporation

or the shareholders;

(2) Anintentional infliction of harm on the corporation or the shareholders;

(3) A violation of Section 1-833; or

(4) Anintentional violation of criminal law.
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B. Theliability of adirector or officer for conduct described in Paragraphs

(1) through (4) of Subsection A of this Section may not be limited or eliminated, but

the corporation may purchase insurance against that liability as provided in Section

1-857.

C. For purposes of this Section, the duty of loyalty does not include any duty

to act with any degree of care in the exercise of the director's or officer's

responsibilities to the corporation or its shareholders.

Comments - 2013 Revision

(@) Section 2.04(b)(4) of the Model Act authorizes the exculpation of
directors against liability to the corporation or its shareholders through an optional
provision in a corporation's articles of incorporation. Because articles that are
prepared with the benefit of legal advice nearly always provide exculpation "to the
fullest extent allowed by law," this Section reflects the normal preference for
exculpation by making it the default rule. To prevent unfair surprise, Section
1-202(A)(5) requires the articles of incorporation to state whether the corporation
accepts, rejects or limits the default rule under this Section.

(b) If the articles of incorporation contain a statement to the effect that the
protection against liability provided by Subsection (A) isrejected, the liability of a
director or officer is not affected by Subsection (A). If the articles of incorporation
contain a limitation on the protection against liability provided by Subsection (A),
the stated limitation applieseven if the articles of incorporation do not otherwise say
that they limit the protection. If the articles of incorporation contain a statement to
the effect that they limit the protection against liability provided by Subsection (A),
but fail to state the nature of the limitation, the protection against liability provided
by Subsection (A) applies without limitation.

(c) Thelimitations on exculpation provided by this Section are the same as
those provided by Model Act Section 2.02(b)(4), with one exception. This Section
prohibits the exculpation of a director from liability for damages caused by the
director's breaching the duty of loyalty owed by the director to the corporation or its
shareholders. The comparable Model Act provision is narrower, prohibiting
exculpation only for the amount of an improper financial benefit received by a
director. The broader exception was adopted in Louisianato avoid the excul pation
of adirector who caused more harm to the corporation through disloyalty than the
director received in the form of a personal financial benefit. Under the broader
Louisiana exception, for example, a director who received a kickback of only a
portion of a corporate overpayment for supplies would be at risk for the entire
amount of the overpayment, not merely the amount of the kickback.

(d) This Section does not provide or permit the exculpation of a director or
officer from liability for disloyalty. But it does provide protection against liability
for carelessness. Delaware courts have suggested that some egregious forms of
carelessness may be tantamount to disloyalty, and so be nonexculpable under a
"breach of loyalty" exception like the one in this Section. See, e.g., Stonev. Ritter,
911 A.2d 362 (Del. 2006). Subsection (c) rejectsthat view. No level of carelessness
may be treated as a breach of the duty of loyalty for purposes of the default form of
exculpation provided by this Section. If shareholders wish to adopt the Delaware
approach, or any other limitation on the exculpation provided by this Section, they
may do so by adding appropriate language to the articles of incorporation.
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81-833. Directors liability for unlawful distributions

A. A director who votesfor or assentsto adistribution in excess of what may

be authorized and made pursuant to Subsection 1-640(A) or 1-1409(A) of this Act

ispersonally liableto the corporation for the amount of the distribution that exceeds

what could have been distributed without violating Subsection 1-640(A) or

1-1409(A) of this Act if the party asserting liability establishes that when taking the

action the director did not comply with Section 1-830.

B. A director held liable under Subsection A of this Section for an unlawful

distribution is entitled to:

(1) Contribution from every other director who could be held liable under

Subsection A of this Section for the unlawful distribution; and

(2) Indemnity from each shareholder, for the pro-rata portion of the amount

of the unlawful distribution the shareholder received.

C. A proceeding to enforce:

(1) Theliability of adirector under Subsection A of this Section is barred

unlessit is commenced within two years after the date:

(a) On which the effect of the distribution was measured under Subsection

1-640(E) or (G) of this Act;

(b) As of which the violation of Subsection 1-640(A) of this Act occurred

as the consequence of disregard of arestriction in the articles of incorporation; or

(c) _On which the distribution of assets to shareholders under Subsection

1-1409(A) of this Act was made; or

(2) Contribution or indemnity under Subsection B of this Section is barred

unless it is commenced within one year after the liability of the claimant has been

finally adjudicated under Subsection A of this Section.

D. Thetimelimits provided in Subsection C of this Section are peremptive.

Source: MBCA 88.33.
Comments - 2013 Revision

(@) Model Act Subsection (b)(2) ismodified inthis Act to makeit consistent
with therule in Section 1-622(C), also added by this Act, that makes a sharehol der
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liable without fault to return the amount of an unlawful distribution received by the
shareholder.

(b) The Model Act reference to recoupment was replaced in this Act by a
reference to indemnity, to retain the prior law on the subject.

(c) ThisAct adds a new Subsection (D) to the Model Act to make it clear
that the time periods provided in Subsection (C) are peremptive.

SUBPART D. OFFICERS

§1-840. Officers

A. A corporation shall have a secretary and such other officers as described

initsbylaws or appointed by the board of directorsin amanner not inconsistent with

any bylaws.

B. Theboard of directors may elect individualsto fill one or more offices of

the corporation. An officer may appoint one or more officers if authorized by the

bylaws or the board of directors.

C. Thesecretary shall have the authority and responsibility for preparing the

minutes of the directors and shareholders meetings and for maintaining and

authenticating the records of the corporation reguired to be kept under Subsections

1-1601(A) and 1-1601(E) of this Act.

D. The sameindividual may simultaneously hold more than one officein a

corporation.

Source: MBCA 8§8.40.
Comments - 2013 Version

(8 TheModel Act does not require the appointment of an officer called the
"secretary,” but it does require the corporation to appoint an officer who is given a
secretary'sresponsibilities. SeeModel Act Section 8.40(c). TheModel Act also uses
the term "secretary” as a defined term that means the person who is given a
secretary'susual recordkeeping responsibilitiesunder Section 7.40(c) (seeModel Act
Section 1.40(20)). It also names the secretary in severa places as the appropriate
recipient on the corporation’'s behalf of some legally-relevant notification. See, e.q.,
Sections 7.03 (shareholder demand for shareholder meeting), 7.04 (delivery of
shareholder written consents), 8.07 (resignation of adirector), and 8.63 (notice of a
director's conflicting interest).

(b) This Act requires a corporation to appoint an officer with the title,
"secretary,” and then givesto that named officer the responsibility for preparing the
corporation's minutes and for maintaining and authenticating the corporation's
records as provided in Section 1-840(C). The required use of the usual "secretary”
terminology isdesigned to facilitatethe efforts of shareholdersand third parties, who
may be unaware of a particular corporation's preferences concerning officer titles,
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to contact the person who has the authority provided by this Act to the corporation's
secretary. The person designated as secretary may hold other offices and titles in
addition to that of secretary.

(c) This Act changes the reference to "the" bylaws in Subsection (A) to
"any" bylaws, to reflect the optional nature of bylaws under this Act. Nevertheless,
if the corporation has adopted bylaws concerning the appointment of officers, the
board of directors must comply with those bylaws. Although the board of directors
ordinarily has the power to adopt, amend and repeal bylaws, the shareholders of the
corporation do have the power under Section 1-1020(B) to adopt a bylaw that may
not be amended or repealed by the board of directors. Moreover, even if the board
of directors does havethe power to amend or repeal arelevant bylaw, the board must
comply with the bylaw until the amendment or repeal takes effect. The board isnot
entitled to ignore abylaw in lieu of amending or repealing it.

§1-841. Functions of officers

In addition to the secretary's authority under Section 1-840, each officer has

the authority and shall perform the functions set forth in the bylaws or, to the extent

consistent with any bylaws, the authority and functions prescribed by the board of

directors or by direction of an officer authorized by the board of directors to

prescribe the authority and functions of other officers.

Source: MBCA 88.41.
Comment - 2013 Revision

This Act modifies the Model Act Section in three respects: (1) it adds a
reference to the statutory authority conferred by Section 1-840 of this Act on the
corporation's secretary; (2) it requires the conferral of authority by the board of
directors or by an appropriate officer to be consistent with "any" bylaws (rather than
"the" bylaws), to reflect the optional nature of bylaws under this Act; and (3) it uses
thephrase"authority and functions' consistently throughout the provision to describe
the matters that may be addressed in the by laws or by the board of directors or an
appropriate officer.

81-842. Standards of conduct for officers

A. An officer, when performing in such capacity, has the duty to act:

(1) In good faith:;

(2) With the care that aperson in alike position would reasonably exercise

under similar circumstances; and

(3) In amanner the officer reasonably believesto be in the best interests of

the corporation.

B. [Reserved.]

Page 119 of 280

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

34

HLS 13RS-606 ORIGINAL

HB NO. 408

C. Indischarging his or her duties, an officer who does not have knowledge

that makes reliance unwarranted is entitled to rely on:

(1) The performance of properly delegated responsibilities by one or more

employees of the corporation whom the officer reasonably believesto bereliableand

competent in performing the responsibilities delegated; or

(2) __Information, opinions, reports or statements, including financial

statements and other financial data, prepared or presented by one or more employees

of the corporation whom the officer reasonably believesto bereliable and competent

in the matters presented or by legal counsel, public accountants, or other persons

retained by the corporation as to matters involving skills or expertise the officer

reasonably believes are matters (a) within the particular person's professional or

expert competence or (b) asto which the particular person merits confidence.

D. Anofficer shall not beliableto the corporation or its shareholdersfor any

decision to take or not to take action, or any failure to take any action, as an officer,

if the duties of the office are performed in compliance with this Section. Whether an

officer who does not comply with this Section shall haveliability will dependin such

instance on applicable law, including those principles of Section 1-831 that have

relevance,
Source: MBCA 8§8.42.
Comment - 2013 Revision

Model Act Subsection (b) statesthat an officer's duty includesthe obligation
to inform the officer's superiors or other appropriate persons of certain information,
and of any actual or probable material violation of law or breach of duty to the
corporation that the officer believes has occurred or is likely to occur. This Act
deletes Model Act Subsection (b) as being ill-suited to many of the
informally-managed, closely-held corporations that are common in Louisiana
corporate practice. The deletion of Subsection (b) does not mean that an officer
never owes the duties described in Subsection (b), but rather that the extent of an
officer's duty to inform others of information in the officer's possession should be
judged based on the standards stated in subsection (a).

81-843. Resignation and removal of officers

A. A. An officer may resign a any time by delivering notice to the

corporation. A resignation is effective when the noticeis effective unless the notice

specifies alater effective time. If aresignation is made effective at alater time and
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the board or the appointing officer accepts the future effectivetime, the board or the

appointing officer may fill the pending vacancy beforethe effectivetimeif the board

or the appointing officer provides that the successor does not take office until the

effective time.

B. An officer may be removed at any time with or without cause by: (1) the

board of directors; (2) the officer who appointed such officer, unless the bylaws or

the board of directors provide otherwise; or (3) any other officer if authorized by the

bylaws or the board of directors.

C. In this Section, "appointing officer" means the officer (including any

successor to that officer) who appointed the officer resigning or being removed.

Source: MBCA 88.43.

81-844. Contract rights of officers

A. The appointment of an officer does not itself create contract rights.

B. An officer's removal does not affect the officer's contract rights, if any,

with the corporation. An officer's resignation does not affect the corporation's

contract rights, if any, with the officer.

Source: MBCA §8.44.

SUBPART E. INDEMNIFICATION AND ADVANCE FOR EXPENSES

81-850. Subpart definitions

In this Subpart:

(1) "Corporation” includes any domestic or foreign predecessor entity of a

corporation in amerger.

(2) "Director" or "officer" means an individual who is or was a director or

officer, respectively, of a corporation or who, while a director or officer of the

corporation, is or was serving at the corporation's request as a director, officer,

manager, partner, trustee, employee, or agent of another entity or employee benefit

plan. A director or officer is considered to be serving an employee benefit plan at

the corporation's request if the individual's duties to the corporation also impose

duties on, or otherwise involve services by, the individual to the plan or to
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participants in or beneficiaries of the plan. "Director" or "officer" includes, unless

the context requires otherwise, the estate or personal representative of adirector or

officer.

(3) "Liability" means the obligation to pay ajudgment, settlement, penalty,

fine (including an excise tax assessed with respect to an employee benefit plan), or

reasonabl e expenses incurred with respect to a proceeding.

(4) "Official capacity" means: (a) when used with respect to adirector, the

office of director in a corporation; and (b) when used with respect to an officer, as

contemplated in Section 1-856, the office in a corporation held by the officer.

"Official capacity" does not include service for any other domestic or foreign

corporation or any partnership, joint venture, trust, employee benefit plan, or other

entity.

(5) "Party" means an individual who was, is, or isthreatened to be made, a

defendant or respondent in a proceeding.

(6) "Proceeding" means any threatened, pending, or completed action, suit,

or_proceeding, whether civil, criminal, administrative, arbitrative, or investigative

and whether formal or informal.

Source: MBCA 88.50.

81-851. Permissible indemnification

A. Except as otherwise provided in this Section, a corporation may

indemnify an individual who is a party to a proceeding because the individual is a

director against liability incurred in the proceeding if:

(1)(a) Thedirector conducted himself or herself in good faith; and

(b) Reasonably believed:

(i) Inthe case of conduct in an official capacity, that his or her conduct was

in the best interests of the corporation; and

(i) In all other cases, that the director's conduct was at |east not opposed to

the best interests of the corporation; and
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(c) In the case of any criminal proceeding, the director had no reasonable

cause to believe his or her conduct was unlawful; or

(2) Thedirector engaged in conduct for which broader indemnification has

been made permissible or obligatory under a provision of the articles of

incorporation (as authorized by Paragraph 1-202(B)(5) of thisAct) for whichliability

has been dliminated under Section 1-832.

B. A director's conduct with respect to an employee benefit plan for a

purpose the director reasonably believed to be in the interests of the participantsin,

and the beneficiaries of, the plan is conduct that satisfies the requirement of Item

(A)(1)(b)(ii) of this Section.

C. The termination of a proceeding by judgment, order, settlement, or

conviction, or upon a plea of nolo contendere or its equivalent, is not, of itself,

determinative that the director did not meet the relevant standard of conduct

described in this Section.

D. Unless ordered by a court under Paragraph 1-854(A)(3) of this Act, a

corporation may not indemnify adirector:

(1) In connection with a proceeding by or in the right of the corporation,

except for expenses incurred in connection with the proceeding if it is determined

that the director has met the relevant standard of conduct under Subsection A of this

Section; or

(2) In connection with any proceeding with respect to conduct for which the

director was adjudged liable on the basis of receiving afinancial benefit to which he

or she was not entitled, whether or not involving action in the director's official

capacity.
Source: MBCA 88.51.
Comment - 2013 Revision

TheModel Actlanguagein Paragraph (A)(2) wasmodified to add areference
to the exculpation provided by Section 1-832. Under this Act, a corporation may
indemnify adirector for any liability that arises from conduct for which the director
is exculpated under Section 1-832. Of course, if the director is exculpated then no
"liability" in the usual sense of that term should beimposed on the director. But the
term "liability" as defined for indemnity purposes in Section 1-850(3) includes
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litigation expenses. The exculpable conduct language is included in this provision
to make it clear that litigation expenses of that kind are subject to permissive
indemnification under this Section.

81-852. Mandatory indemnification

A corporation shall indemnify adirector who was wholly successful, on the

merits or otherwise, in the defense of any proceeding to which the director was a

party because he or she was a director of the corporation against expenses incurred

by the director in connection with the proceeding.

Source: MBCA 88.52.
Comment - 2013 Revision

This Act, like the Model Act, covers the indemnification of directors
separately from the indemnification of officers because a decision by directors
concerning their own indemnification posesconflictinginterest problemsthat arenot
present in the case of non-director officers. This Section provides for mandatory
indemnification only of directors simply because it is one of the director-indemnity
provisions. However, officers actually are covered by this Section through one of
the officer-indemnity provisions, Section 1-856(C), which provides that an officer
is entitled, among other things, to mandatory indemnification to the same extent as
adirector.

81-853. Advance for expenses

A. A corporation may, before final disposition of a proceeding, advance

funds to pay for or reimburse expenses incurred in connection with the proceeding

by anindividual who isaparty to the proceeding becausethat individual isamember

of the board of directors if the director delivers to the corporation:

(1) A written affirmation of the director's good faith belief that the relevant

standard of conduct described in Section 1-851 has been met by the director or that

the proceeding involves conduct for which liability has been eiminated under

Section 1-832; and

(2) A written undertaking of the director to repay any funds advanced if the

director is not entitled to mandatory indemnification under Section 1-852 and it is

ultimately determined under Section 1-854 or Section 1-855 that the director has not

met the relevant standard of conduct described in Section 1-851.
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B. Theundertaking required by Paragraph (A)(2) of this Section must be an

unlimited general obligation of the director but need not be secured and may be

accepted without referenceto thefinancial ability of the director to make repayment.

C. Authorizations under this Section shall be made:

(1) By the board of directors:

(a) If there aretwo or more qualified directors, by a majority vote of all the

qualified directors (amajority of whom shall for such purpose constitute a quorum)

or by amajority of the members of a committee of two or more qualified directors

appointed by such avote; or

(b) If there are fewer than two qualified directors, by the vote necessary for

action by the board in accordance with Subsection 1-824(C) of this Act, in which

authorization directors who are not gualified directors may participate; or

(2) By the shareholders, but shares owned by or voted under the control of

a director who at the time is not a qualified director may not be voted on the

authorization.
Source: MBCA 88.53.
Comment - 2013 Revision

TheModel Act language in Subsection (a)(1) was modified to substitute the
reference to Section 1-832 for the Model Act's optional exculpatory provision.

81-854. Court-ordered indemnification and advance for expenses

A. A director who is a party to a proceeding because he or sheis adirector

may petition the court conducting the proceeding for indemnification or an advance

for expenses or, if the indemnification or advance for expensesis beyond the scope

of the proceeding or of thejurisdiction of the court or other forum for the proceeding,

may petition another court of competent jurisdiction. After ordering any notice it

considers necessary, the court shall hear the petition by summary proceeding and

shall:

(1) Order indemnification if the court determinesthat the director is entitled

to mandatory indemnification under Section 1-852;
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(2) Order indemnification or advance for expenses if the court determines

that the director is entitled to indemnification or advance for expenses pursuant to

aprovision authorized by Subsection 1-858(A) of this Act; or

(3)_Order indemnification or advance for expenses if the court determines,

in view of al the relevant circumstances, that it isfair and reasonable

(a) _To indemnify the director, or

(b) To advance expenses to the director, even if he or she has not met the

relevant standard of conduct set forth in Subsection 1-851(A) of this Act, failed to

comply with Section 1-853 or was adjudged liable in a proceeding referred to in

Paragraphs (D)(1) or (D)(2) of Section 1-851 of this Act, but if the director was

adjudged so liable indemnification shall be limited to expenses incurred in

connection with the proceeding.

B. If the court determines that the director is entitled to indemnification

under Paragraph (A)(1) of this Section or toindemnification or advancefor expenses

under Paragraph (A)(2) of this Section, it shall also order the corporation to pay the

director's expenses incurred in connection with obtaining court-ordered

indemnification or advance for expenses. If the court determines that the director is

entitled to indemnification or advance for expenses under Paragraph (A)(3) of this

Section, it may also order the corporation to pay the director's expenses to obtain

court-ordered indemnification or advance for expenses.

Source: MBCA 88.54.
Comments - 2013 Revision

(@) Model Act Subsection (a) permits a director to make application for
indemnification or an advance of expenses either to the court conducting the
proceeding in which the relevant expenses are incurred or to another court of
competent jurisdiction. This Act uses the Louisianaterm "petition™ in place of the
Model Act term "application” and specifies that the petition is to be heard by
summary proceeding.

(b) This Act also modifies Model Act Subsection (a) to allow resort to

another court only if the court or other forum that is conducting the proceeding in
which the relevant expenses are being incurred cannot itself consider the petition.
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81-855. Determination and authorization of indemnification

A. A corporation may not indemnify adirector under Section 1-851 unless

authorized for a specific proceeding after a determination has been made that

indemnification is permissible because the director has met the relevant standard of

conduct set forth in Section 1-851.

B. The determination shall be made:

(1) If there aretwo or more qualified directors, by the board of directors by

a majority vote of all the qualified directors (a majority of whom shall for such

purpose constitute aquorum), or by amajority of the members of acommittee of two

or more qualified directors appointed by such avote;

(2) By special legal counsel:

(a) Selected in the manner prescribed in Paragraph (1); or

(b) if there are fewer than two qualified directors, selected by the board of

directors (in which sdection directors who are not qualified directors may

participate); or

(3)_By the shareholders, but shares owned by or voted under the control of

a director who at the time is not a qualified director may not be voted on the

determination.

C. Authorization of indemnification shall be madein the same manner asthe

determination that indemnification is permissible except that if there are fewer than

two qualified directors, or if the determination is made by special legal counsdl,

authorization of indemnification shall be made by those entitled to select special

legal counseal under Subparagraph (B)(2)(b) of this Section.

Source: MBCA 88.55.

81-856. Indemnification of officers

A. A corporation may indemnify and advance expenses under this Subpart

to an officer of the corporation who is a party to a proceeding because he or sheis

an officer of the corporation

(1) To the same extent as a director; and
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(2) If heor sheis an officer but not adirector, to such further extent as may

be provided by the articles of incorporation, the bylaws, aresolution of the board of

directors, or contract except for

(@) Liability in connection with a proceeding by or in the right of the

corporation other than for expenses incurred in connection with the proceeding or

(b) Liability arising out of conduct that constitutes

(i) A breach of the officer's duty of loyaty to the corporation or its

shareholders

(ii) Anintentional infliction of harm on the corporation or the shareholders,

(iii) Anintentiona violation of criminal law.

B. [Reserved.]

C. Anofficer of acorporationisentitled to mandatory indemnification under

Section 1-852, and may apply to a court under Section 1-854 for indemnification or

an advance for expenses, in each case to the same extent to which adirector may be

entitled to indemnification or advance for expenses under those provisions.

Source: MBCA 88.56.
Comments - 2013 Revision

(@) Modd Act Subsection (a)(2)(B)(l) was changed to make it consistent
with the change made to the source language for the exculpation of directors from
liability under Section 1-832. This Act does not permit either the excul pation from
liability or the indemnification of an officer or director for conduct that violates the
officer or director's duty of loyalty to the corporation.

(b) Mode Act Subsection (b) was omitted from this Act. The omitted
Subsection would have permitted officerswho were a so directorsto beindemnified
under the more liberal rules applicableto officersif the conduct that was the subject
of thelitigation had been carried out in the indemnitee's capacity as an officer rather
than as adirector. But, asthe commentsto the Model Act indicate, the purpose of
the stricter rulesin the indemnification of directorsisto minimize the effects of the
conflicts of interests faced by directors in voting for their own or a fellow board
member's indemnification. Because those conflicts of interest arise from the
indemnitee's status as a director, and not from the nature of the conduct that isbeing
challenged inthelitigation, thisAct rejectsthe Model Act's approval of moreliberal
indemnity rulesin the case of officer-capacity conduct by directors.

(c) ThisAct eliminates a phrase in Model Act Subsection (c) which could

have been interpreted to limit the effects of the Subsection to an officer "who [was]
not adirector.” Asmodified, Subsection (B) extends the described indemnity and
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court-ordered payment rights to officers without regard to whether they are also
directors.

§1-857. Insurance

A corporation may purchase and maintain insurance on behaf of an

individual who isadirector or officer of the corporation, or who, while adirector or

officer of the corporation, serves at the corporation's request as a director, officer,

partner, trustee, employee, or agent of another domestic or foreign corporation,

partnership, joint venture, trust, employee benefit plan, or other entity, against

liability asserted against or incurred by theindividual in that capacity or arising from

his or her status as a director or officer, whether or not the individual could be

protected against the same liability under Section 1-832 and whether or not the

corporation would have power to indemnify or advance expenses to the individual

against the same liability under this Subpart.

Source: MBCA 88.57.
Comments - 2013 Revision

(&) A reference to Section 1-832 was added to the Model Act language to
permit the corporation to purchase insurance against liability even if that liability
could not be the subject of exculpation under Section 1-832. The rationale for
allowing a corporation to purchase insurance to cover liability that it could not
exculpate is the same as that for insuring against a liability that could not
indemnified. The insurer will provide an outside source of funds to cover the
liability, and will have the incentive to exclude from coverage the types of
non-accidental risks of loss that pose serious risks of moral hazard.

(b) Under former R.S. 12:83(F), a corporation could "self insure” liability
that could not beindemnified. ThisAct hasrepeaed that rule. Corporationsmay still
purchase insurance from true insurance companies, licensed and regulated by the
appropriate jurisdictions, even if they are affiliated companies. And self-insurance
may still be used to fund a corporation's indemnity and advance-of-expense
payments. But self-insurance, not purchased from aregulated insurance company,
may not be used to avoid the limitationsimposed by this Act on indemnification and
excul pation.

§1-858. Variation by corporate action; application of Subpart

A. A corporation may, by a provision in its articles of incorporation or

bylaws or in aresolution adopted or a contract approved by its board of directors or

shareholders, obligate itself in advance of the act or omission giving rise to a

proceeding to provide indemnification in accordance with Section 1-851 or advance

funds to pay for or reimburse expenses in accordance with Section 1-853. Any such
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obligatory provision shall be deemed to satisfy the requirements for authorization

referred to in Subsection 1-853(C) and in Subsection 1-855(C) of thisAct. Any such

provision that obligates the corporation to provide indemnification to the fullest

extent permitted by law shall be deemed to obligate the corporation to advancefunds

to pay for or reimburse expenses in accordance with Section 1-853 to the fullest

extent permitted by law. unless the provision specifically provides otherwise.

B. Any provision pursuant to Subsection A of this Section shall not obligate

the corporation to indemnify or advance expenses to adirector of a predecessor of

the corporation, pertaining to conduct with respect to the predecessor, unless

otherwise specifically provided. Any provision for indemnification or advance for

expenses in the articles of incorporation, bylaws, or a resolution of the board of

directors or shareholders of a predecessor of the corporation in a merger or in a

contract to which the predecessor is a party, existing at the time the merger takes

effect, shall be governed by Paragraph 1-1107(A)(4) of this Act.

C. A corporation may, by a provision in its articles of incorporation, limit

any of the rights to indemnification or advance for expenses created by or pursuant

to this Subpart.

D. This Subpart does not limit a corporation's power to pay or reimburse

expenses incurred by a director or an officer in connection with appearing as a

witness in a proceeding at atime when he or sheis not a party.

E. This Subpart does not limit a corporation's power to indemnify, advance

expenses to or provide or maintain insurance on behalf of an employee or agent.

Source: MBCA 88.58.
Comment - 2013 Revision

Under Section 1-851(A)(1), a corporation may indemnify any liability that
may be made the subject of excul pation under Section 1-832. Asaresult, under this
Section, a corporation that obligates itself in advance to indemnify a director or
officer "to thefullest extent permitted by law" also obligatesitself both to indemnify
and to advance expenses for any liability that is exculpated under Section 1-832.
However, unlike Section 1-832 itself, which provides excul pation by statute except
as limited in the articles of incorporation, this Section does not by itself obligate a
corporation to indemnify or to advance expenses for conduct that is covered by
Section 1-832. A corporation is permitted in such casesto provide indemnification
under Section 1-851 and to advance expenses under Section 1-853. But in the
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absence of an advance obligation under this Section, a corporation is required to
make indemnity or expense payments in connection with litigation over excul pated
liability only if the prospective indemnitee actually succeeds in the defense of the
suit, thus triggering his right to indemnity under Section 1-852, or if he convinces
acourt to order indemnification or expense payments under the "fair and equitable’
standards of Section 1-854.

§1-859. Exclusivity of Subpart

A corporation may provideindemnification or advance expensesto adirector

or an officer only as permitted by this Subpart.

Source: MBCA § 8.59.

SUBPART F. DIRECTORS CONFLICTING INTEREST TRANSACTIONS

81-860. Subpart definitions

In this Subpart:

(1) "Director's conflicting interest transaction" means atransaction effected

or_proposed to be effected by the corporation (or by an entity controlled by the

corporation)

(a) Towhich, at the relevant time, the director is a party; or

(b) Respecting which, at the relevant time, the director had knowledge and

amateria financia interest known to the director; or

(c) Respecting which, at the relevant time, the director knew that arelated

person was a party or had a material financial interest.

(2) "Control" (including the term "controlled by") means (a) having the

power, directly or indirectly, to elect or remove a majority of the members of the

board of directors or other governing body of an entity, whether through the

ownership of voting sharesor interests, by contract, or otherwise, or (b) being subject

to amajority of the risk of loss from the entity's activities or entitled to receive a

majority of the entity's residual returns.

(3) "Relevant time" means (a) the time at which directors' action respecting

thetransaction is taken in compliance with Section 1-862, or (b) if thetransactionis

not brought before the board of directors of the corporation (or its committee) for

action under Section 1-862, at thetimethe corporation (or an entity controlled by the

corporation) becomes legally obligated to consummate the transaction.
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(4) "Materia financial interest" means a financial interest in a transaction

that would reasonably be expected to impair the objectivity of the director's

judgment when participating in action on the authorization of the transaction.

(5) "Related person" means, at the relevant time:

(2) Thedirector's spouse;

(b) A child, stepchild, grandchild, parent, step parent, grandparent, sibling,

step sibling, half sibling, aunt, uncle, niece or nephew (or spouse of any thereof) of

the director or of the director's spouse;

(¢)_Anindividua living in the same home as the director:;

(d) _An entity (other than the corporation or an entity controlled by the

corporation) controlled by the director or any person specified above in this

Paragraph (5);

(e) A domestic or foreign (1) business or nonprofit corporation (other than

the corporation or an entity controlled by the corporation) of which the director isa

director, (ii) unincorporated entity of which the director is a general partner or a

member of the governing body, or (iii) individual, trust or estate for whom or of

which the director is atrustee, guardian, personal representative or like fiduciary;

(f) A person that is, or an entity that is controlled by, an employer of the

director; or

(0) A person with whom the director has a material relationship.

(6) "Fair to the corporation" means, for purposes of Paragraph 1-861(B)(3)

of this Act, that the transaction as awhole was beneficial to the corporation, taking

into appropriate account whether it was (a) fair in terms of the director's dealings

with the corporation, and (b) comparable to what might have been obtainablein an

arm'slength transaction, given the consideration paid or received by the corporation.

(7) "Reguired disclosure" means disclosure of (a) the existence and nature

of thedirector's conflicting interest, and (b) all factsknown to the director respecting

the subject matter of the transaction that a director free of such conflicting interest

Page 132 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



A WD

=
O OO0 ~NO Ul

11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

39

HLS 13RS-606 ORIGINAL

HB NO. 408

would reasonably believe to be material in deciding whether to proceed with the

transaction.
Source: MBCA 88.60.
Comments - 2013 Revision

() ThisAct modifiestheModel Act definition of "related person” in Section
8.60(5) to add as a new Subparagraph (5)(g) the phrase, "person with whom the
director has a material relationship.” The purpose of the added language is to
broaden the description of the persons whose financia interests in a transaction
would cause the transaction to be treated as a conflicting interest transaction for a
director.

(b) The Model Act definition of "related persons does capture the more
common kinds of relationships, such as those among spouses and immediate family
members, that would cause a reasonable person to perceive a serious conflict of
interest on the part of a director. But left out of the list are other types of
relationships, such one between adirector and someone with whom the director was
having an adulterous affair, that would cause a reasonable person to question the
objectivity of the director's judgment in approving a transaction. Those types of
relationships would be covered by Subparagraph (5)(g)'s reference to a "material
relationship,” which is defined in Section 1-143 to mean any form of relationship
"that would reasonably be expected to impair the objectivity of the director's
judgment when participating in the action to be taken." Section 1-143 (B)(1).

(c) ThisAct aso adds the phrase "at the relevant time" to the introductory
clause in Section 1-860(5). The relationships listed in Section 1-860(5) are to be
determined as of the "relevant time" as defined in Section 1-860(3). A transaction
would not fit the definition of adirector's conflicting interest transaction if the listed
relationship arose only after the relevant time, or had been terminated before the
relevant time.

81-861. Judicial action

A. A transaction effected or proposed to be effected by the corporation (or

by an entity controlled by the corporation) may not be the subject of any form of

relief, or giveriseto an award of damages or other sanctions against adirector of the

corporation, in aproceeding by a shareholder or by or in theright of the corporation,

on the ground that the director has an interest respecting the transaction, if it is not

adirector's conflicting interest transaction.

B. A director's conflicting interest transaction may not be the subject of

equitable relief, or qgive rise to an award of damages or other sanctions against a

director of the corporation, in aproceeding by a shareholder or by or in the right of

the corporation, on the ground that the director has an interest respecting the

transaction, if:
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(1) Directors action respecting thetransaction wastaken in compliance with

Section 1-862 at any time; or

(2) Shareholders action respecting the transaction was taken in compliance

with Section 1-863 at any time; or

(3) _The transaction, judged according to the circumstances at the relevant

time, is established to have been fair to the corporation.

Source: MBCA 88.61.
Comments - 2013 Revision

(@) Asthe Model Act Official Comments explain, the current Model Act
protects atransaction between acorporation and adirector from any form of judicial
remedy based on the director's conflicting interest in the transaction unless the
transaction first fits the statutory definition of a "director's conflicting interest
transaction” and then, if it does so, also failsto satisfy any one of the three statutory
grounds for upholding the transaction against any challenge that is based on the
conflicting interest. The current approach differs sharply from that taken in earlier
versionsof theModel Act (those before 1989) and under prior Louisianalaw. Under
the earlier approach, compliance with the statutory rules concerning what were then
called self-dealing transactions did not wholly protect atransaction from achallenge
based on the conflicting interest, it merely prevented application of the early
corporation law rulethat aself-dealing transaction was automatically voidable by the
corporation without regard to the fairness of the transaction. Seeformer R.S. 12:84.

(b) This Act adopts the Model Act approach. This Act differs from the
Model Act in one respect, however. It adds a residual category of relationship,
called a "materia relationship,” to the definition of "related person” in Section
1-860(5). Theeffect of that addition isto broaden the types of rel ationships between
adirector and another person that could cause the other person’'sfinancial interestin
the transaction to be treated as a conflicting interest in the transaction on the part of
the director.

81-862. Directors action

A. Directors action respecting adirector's conflicting interest transaction is

effectivefor purposes of Paragraph 1-861(B)(l) of thisAct if thetransaction hasbeen

authorized by the affirmative vote of a majority (but no fewer than two) of the

qualified directors who voted on the transaction, after required disclosure by the

conflicted director of information not already known by such qualified directors, or

after modified disclosurein compliance with Subsection B of this Section, provided

that:

(1) The qualified directors have deliberated and voted outside the presence

of and without the participation by any other director; and
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(2) Where the action has been taken by a committee, all members of the

committee were qualified directors, and either (a) the committee was composed of

al the qualified directors on the board of directors or (b) the members of the

committee were appointed by the affirmative vote of a majority of the qualified

directors on the board.

B. Notwithstanding Subsection A of this Section, when a transaction is a

director's conflicting interest transaction only because arelated person described in

Subparagraph (e), Subparagraph (f), or Subparagraph (g) of Paragraph 1-860(5) of

this Act is a party to or has a materia financial interest in the transaction, the

conflicted director is not obligated to make reguired disclosure to the extent that the

director reasonably believes that doing so would violate a duty imposed under law,

a legally enforceable obligation of confidentiality, or a professiona ethics rule,

provided that the conflicted director disclosesto the qualified directors voting on the

transaction:

(1) All information required to be disclosed that is not so violative,

(2) The existence and nature of the director's conflicting interest, and

(3) The nature of the conflicted director's duty not to disclose the

confidential information.

C. A majority (but no fewer than two) of all the qualified directors on the

board of directors, or on the committee, constitutes a guorum for purposes of action

that complies with this Section.

D. Where directors action under this Section does not satisfy a guorum or

voting requirement applicabl eto the authorization of the transaction by reason of the

articles of incorporation, the bylaws or a provision of law, independent action to

satisfy those authorization reguirements must be taken by the board of directors or

a committee, in which action directors who are not qualified directors may

participate.
Source: MBCA 88.62.
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81-863. Shareholders action

A. Shareholders action respecting adirector'sconflicting interest transaction

is effective for purposes of Paragraph 1-861(B)(2) of this Act if a majority of the

votes cast by the holders of al qualified shares are in favor of the transaction after

(1) noticeto sharehol ders describing the action to be taken respecti ng thetransaction,

(2) provision to the corporation of theinformation referred to in Subsection B of this

Section, and (3) communication to the shareholders entitled to vote on the

transaction of theinformation that is the subject of required disclosure, to the extent

the information is not known by them.

B. A director who has a conflicting interest respecting the transaction shall,

before the shareholders' vote, inform the secretary or other officer or agent of the

corporation authorized to tabulate votes, in writing, of the number of sharesthat the

director knows are not qualified shares under Subsection C of this Section, and the

identity of the holders of those shares.

C. For purposes of this Section: (1) "holder" means and "held by" refersto

shares held by both arecord shareholder (as defined in Paragraph 1-1301(7) of this

Act) and a beneficial shareholder (as defined in Paragraph 1-1301(2) of this Act);

and (2) "qualified shares' means all shares entitled to be voted with respect to the

transaction _except for shares that the secretary or other officer or agent of the

corporation authorized to tabul ate votes either knows, or under Subsection B of this

Sectionisnotified, are held by () adirector who has aconflicting interest respecting

the transaction or (b) arelated person of the director (excluding a person described

in Subparagraph (f) of Paragraph 1-860(5) of this Act).

D. A majority of the votes entitled to be cast by the holders of all qualified

shares constitutes a guorum for purposes of compliance with this Section. Subject

to the provisions of Subsection E of this Section, shareholders action that otherwise

complies with this Section is not affected by the presence of holders, or by the

voting, of shares that are not qualified shares.
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E. If ashareholders vote does not comply with Subsection A of this Section

solely because of adirector'sfailureto comply with Subsection B of this Section, and

if the director establishes that the failure was not intended to influence and did not

in fact determine the outcome of the vote, the court may take such action respecting

the transaction and the director, and may give such effect, if any, to the shareholders

vote, as the court considers appropriate in the circumstances.

F. Where shareholders' action under this Section does not satisfy a quorum

or voting requirement applicable to the authorization of the transaction by reason of

the articles of incorporation, the bylaws or aprovision of law, independent action to

sati sfy those authorization requirements must be taken by the shareholders, in which

action shares that are not qualified shares may participate.

Source: MBCA 88.63.

SUBPART G. BUSINESS OPPORTUNITIES

81-870. Business opportunities

A. A director's taking advantage, directly or indirectly, of a business

opportunity may not be the subject of any form of relief, or give rise to an award of

damages or other sanctions against the director, in aproceeding by or in the right of

the corporation on the ground that such opportunity should have first been offered

to the corporation, if before becoming legally obligated respecting the opportunity

the director brings it to the attention of the corporation and:

(1) Action by qualified directors disclaiming the corporation'sinterest in the

opportunity istaken in compliance with the procedures set forth in Section 1-862, as

if the decision being made concerned a director's conflicting interest transaction, or

(2) Shareholders action disclaiming the corporation's interest in the

opportunity istaken in compliance with the procedures set forth in Section 1-863, as

if the decision being made concerned a director's conflicting interest transaction;

except that, rather than making "required disclosure”" asdefined in Section 1-860, in

each case the director shall have made prior disclosure to those acting on behalf of
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the corporation of all material facts concerning the business opportunity that arethen

known to the director.

B. In any proceeding seeking equitable relief or other remedies based upon

an aleged i mproper taking advantage of abusiness opportunity by adirector, thefact

that the director did not employ the procedure described in Subsection A of this

Section before taking advantage of the opportunity shall not create an inference that

the opportunity should have been first presented to the corporation or alter the

burden of proof otherwise applicable to establish that the director breached a duty

to the corporation in the circumstances.

Source: MBCA 88.70.

PART 9. DOMESTICATION AND CONVERSION

SUBPART A. PRELIMINARY PROVISIONS

81-901. Excluded transactions

A. This Part may not be used to effect a transaction that causes an eligible

entity or domestic or foreign corporation to hold any right, privilege, license or

franchise under the laws of this state that it isineligible to hold.

B. Property received through aconditional donation, grant, or devise, or held

in trust or for charitable purposes under the laws of this state by a party to a

transaction under this Part shall not be diverted by that transaction from the objects

for which it was donated, granted or devised, except to the extent authorized by a

court judgment based upon principles of cy pres or approximation.

C. A person who is a member, interest holder, or an affiliate of an eligible

entity with a charitable purpose may not receive adirect or indirect financial benefit

in connection with atransaction under this Part to which the eligible entity is aparty

unless the person is itself an dligible entity with a charitable purpose. This

Subsection does not apply to the receipt of reasonable compensation for services

rendered.

Source: MBCA 89.01.
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Comments - 2013 Revision

(a) Louisianalaw doesnot permit the use of an ordinary businesscorporation
for the operation of an insurance company, bank or other financial institution.
Separate statutes govern the creation and operation of those forms of corporation.
See Title 6 on Banks and Banking and Title 22 on Insurance. This Act does not
purport to authorize domestications or conversionsinvolving those special forms of
corporation, so the optional provisions of the Model Act concerning those forms of
corporation are not needed in this Section. Instead, this Act usesthe Section to state
arule for conversions and domestications similar to the rule in Section 1-1107
concerning mergers. that the transactions authorized by this Part cannot cause a
domestic or foreign corporation or eligible entity to hold any right or license under
the laws of this state that the corporation or entity isineligible to hold.

(b) This Act adds a new Subsection (B), based on optional Model Act
Section 9.02 (b), to impose the same limitations on transactions available under this
Part as apply to mergers under Section 1-1102(F).

81-902. Required approvals

[Reserved.]

Comment - 2013 Revision

Subsection (a) of this optional Model Act provision was deleted as
unnecessary for the reasons explained in Comment (a) to Section 1-901. Subsection
(b) of this Section was moved to Section 1-901(B), making a separate Section 1-902
unnecessary.

SUBPART B. DOMESTICATION

§1-920. Domestication

A. A foreign business corporation may become a domestic business

corporation only if the domestication is permitted by the organic law of the foreign

corporation.

B. A domestic business corporation may become a foreign business

corporation if the domestication is permitted by the laws of the foreign jurisdiction.

Regardless of whether the laws of the foreign jurisdiction require the adoption of a

plan of domestication, the domestication shall be approved by the adoption by the

corporation of aplan of domestication in the manner provided in this Subpart.

C. The plan of domestication must include:

(1) A statement of the jurisdiction in which the corporation is to be

domesticated;

(2) Theterms and conditions of the domestication;
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(3) _The manner and basis of reclassifying the shares of the corporation

following its domestication into shares or other securities, obligations, rights to

acquire shares or other securities, or into cash, other property, or any combination

of the foregoing; and

(4) Any desired amendments to the articles of incorporation of the

corporation following its domestication.

D. Theplan of domestication may also include aprovision that the plan may

be amended prior to filing the document required by the laws of this state or the other

jurisdiction to consummate the domesti cation, except that subsequent to approval of

the plan by the shareholders the plan may not be amended to change:

(1) The amount or kind of shares or other securities, obligations, rights to

acquire shares or other securities, or the cash or other property to be received by the

shareholders under the plan;

(2) The articles of incorporation as they will be in effect immediately

following the domestication, except for changes permitted by Section 1-1005 or by

comparable provisions of the laws of the other jurisdiction; or

(3) Any of the other terms or conditions of the plan if the change would

adversaly affect any of the shareholdersin any material respect.

E. Terms of a plan of domestication may be made dependent upon facts

objectively ascertainable outside the plan in accordance with Subsection 1-120(K)

of this Act.

F. If any debt security, note or similar evidence of indebtedness for money

borrowed, whether secured or unsecured, or a contract of any kind, issued, incurred

or signed by a domestic business corporation before January 1, 2015, contains a

provision applying to a merger of the corporation and the document does not refer

to a domestication of the corporation, the provision shall be deemed to apply to a

domestication of the corporation until such time as the provision is amended

subsequent to that date.

Source: MBCA 8§9.20.
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81-921. Action on aplan of domestication

In the case of adomestication of adomestic business corporationinaforeign

jurisdiction:

(1) The plan of domestication must be adopted by the board of directors.

(2) After adopting the plan of domestication, the board of directors must

submit the plan to the shareholders for their approval. The board of directors must

asotransmit to the sharehol dersarecommendati on that the sharehol ders approvethe

plan, unless(a) the board of directors makes adetermination that because of conflicts

of interest or other special circumstancesit should not make such arecommendation

or (b) Section 1-826 applies. If (a) or (b) applies, the board of directors must

transmit to the shareholders the basis for so proceeding.

(3) The board of directors may condition its submission of the plan of

domestication to the shareholders on any basis.

(4) If the approval of the shareholders is to be given at a meeting, the

corporation must notify each shareholder, whether or not entitled to vote, of the

meeting of shareholders at which the plan of domestication is to be submitted for

approval. The notice must state that the purpose, or one of the purposes, of the

meeting is to consider the plan and must contain or be accompanied by a copy or

summary of the plan. The notice shall include or be accompanied by a copy of the

articlesof incorporation asthey will bein effectimmediately after the domesti cation.

(5) Unless the articles of incorporation, or the board of directors acting

pursuant to Paragraph (3) of this Subsection, requires agreater vote, approval of the

plan of domestication requiresthe approval of at least amajority of thevotes entitled

to be cast on the plan, and, if any class or series of shares is entitled to vote as a

separate group on the plan, the approval of each such separate voting group by at

least a majority of the votes entitled to be cast on the domestication by that voting

roup.

(6) Separate voting by voting groups is required by each class or series of

shares that:
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(2) Are to be reclassified under the plan of domestication into other

securities, obligations, rightsto acquire shares or other securities, or into cash, other

property, or any combination of the foregoing;

(b) Would be entitled to vote as a separate group on a provision of the plan

that, if contained in a proposed amendment to articles of incorporation, would

require action by separate voting groups under Section 1-1004; or

(c) Isentitled under the articles of incorporation to vote as avoting group to

approve an amendment of the articles.

(7) _If any provision of the articles of incorporation, bylaws or an agreement

to which any of the directors or shareholders are parties, adopted or entered into

before January 1, 2015, applies to a merger of the corporation and that document

does not refer to a domestication of the corporation, the provision shall be deemed

to apply to a domestication of the corporation until such time as the provision is

amended subsequent to that date.

Source: MBCA 89.21.
Comment - 2013 Revision

This Act changes Model Act Subsection (5) to require that a plan of
domestication be approved by a majority of the votes entitled to be cast on the plan
and, if applicable, amgority of the votes of each class or series of shares entitled to
vote as a separate group on the plan. The Model Act would have permitted a plan
to be approved by each voting group by a majority of votes cast at a meeting at
which amajority quorum existed.

§1-922. Articles of domestication

A. After the domestication of a foreign business corporation has been

authorized as required by the laws of the foreign jurisdiction, articles of

domestication shall be signed by any officer or other duly authorized representative.

The articles shall set forth:

(1) The name of the corporation immediately before thefiling of the articles

of domestication and, if that name is unavailable for use in this state or the

corporation desires to changeits namein connection with the domestication, aname

that satisfies the requirements of Section 1-401;
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(2) Thejurisdiction of incorporation of the corporation immediately before

the filing of the articles of domestication and the date the corporation was

incorporated in that jurisdiction; and

(3)_A statement that the domestication of the corporation in this state was

duly authorized as required by the laws of the jurisdiction in which the corporation

was incorporated immediately before its domestication in this state.

B. Thearticlesof domestication shall either contain all of the provisionsthat

Subsection 1-202(A) of this Act requires to be set forth in articles of incorporation

and any other desired provisions that Subsection 1-202(B) of this Act permitsto be

includedin articles of incorporation, or shall have attached articles of incorporation.

In either case, provisions that would not be required to be included in restated

articles of incorporation may be omitted.

C. The articles of domestication shall be delivered to the secretary of state

for filing, and shall take effect at the effective time provided in Section 1-123.

D. If theforeign corporation is authorized to transact business in this state

under Chapter 3 of Title 12, its certificate of authority shall be cancelled

automatically on the effective date of its domestication.

E. Within thirty days after the date that articles of domestication take effect,

aduplicate original or certified copy of the articles shall befiled in the conveyance

records of each parish in this state in which the corporation owns immovable

roperty.
Source: MBCA 8§9.22.
Comment - 2013 Revision
This Act adds a new Subsection (E), which requires the filing of amultiple
original or certified copy of the articles of domestication in any parish in which the

domesticated corporation owns immovable property.

81-923. Surrender of charter upon domestication

A. Whenever adomesti ¢ business corporation has adopted and approved, in

the manner required by this Subpart, a plan of domestication providing for the

corporation to be domesticated in aforeign jurisdiction, articles of charter surrender
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shall be signed on behalf of the corporation by any officer or other duly authorized

representative. The articles of charter surrender shall set forth:

(1) The name of the corporation;

(2) A statement that the articles of charter surrender are being filed in

connection with the domestication of the corporation in aforeign jurisdiction;

(3) A statement that the domestication was duly approved by the

shareholders and, if voting by any separate voting group was required, by each such

separate voting group, in the manner required by this Act and the articles of

incorporation;

(4)_The corporation's new jurisdiction of incorporation.

B. The articles of charter surrender shall be delivered by the corporation to

the secretary of statefor filing. The articles of charter surrender shall take effect on

the effective time provided in Section 1-123.

Source: MBCA §9.23.

81-924. Effect of domestication

A. When a domestication becomes effective:

(1) Thetitleto al rea and personal property, both tangible and intangible,

of the corporation remains in the corporation without any transfer, assignment,

reversion or impairment;

(2) Theliahilities of the corporation remain theliabilities of the corporation:

(3) _An action or proceeding pending against the corporation continues

against the corporation as if the domestication had not occurred;

(4) The articles of domestication, or the articles of incorporation attached to

the articles of domestication, constitute the articles of incorporation of a foreign

corporation domesticating in this state;

(5) Thesharesof thecorporation arereclassified into shares, other securities,

obligations, rightsto acquire shares or other securities, or into cash or other property

in accordance with the terms of the domestication, and the shareholders are entitled
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only to the rights provided by those terms and to any appraisal rights they may have

under the organic law of the domesticating corporation; and

(6) The corporation is deemed to:

(a) Beincorporated under and subject to the organic law of the domesticated

corporation for all purposes;

(b) Be the same corporation without interruption as the domesticating

corporation; and

(c) Have been incorporated on the date the domesticating corporation was

originally incorporated.

B. When a domestication of a domestic business corporation in a foreign

jurisdiction becomes effective, the foreign business corporation remains:

(1) Obligated under the laws of this state to pay promptly the amount, if any,

to_which shareholders who exercise appraisal rights in _connection with the

domestication are entitled under Part 13 of this Act; and

(2) Subject to the personal jurisdiction of the courts of this state in

accordance with R.S. 13:3201, and to service of processin accordance with law.

C. The owner liahility of a shareholder in a foreign corporation that is

domesticated in this state shall be asfollows:

(1) The domestication does not discharge any owner liability under the laws

of the foreign jurisdiction to the extent any such owner liability arose before the

effective time of the articles of domestication.

(2) The shareholder shall not have owner liability under the laws of the

foreign jurisdiction for any debt, obligation or liability of the corporation that arises

after the effective time of the articles of domestication.

(3) The provisions of the laws of the foreign jurisdiction shall continue to

apply to the collection or discharge of any owner liability preserved by Paragraph (1)

of this Subsection, as if the domestication had not occurred.
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(4) The shareholder shall have whatever rights of contribution from other

shareholders are provided by the laws of the foreign jurisdiction with respect to any

owner liability preserved by Paragraph (1), asif the domestication had not occurred.

Source: MBCA §9.24.
Comments - 2013 Revision

(@) Model Act Subsection (b) useslegal fictionsto statethelegal obligations
of an "outbound" domesticating corporation, deeming the corporation to "agree" to
pay appraisa rights and to appoint the secretary of state as its agent for service of
process in connection with appraisal rights suits. This Act modifies Subsection (b)
to state the outbound corporation's legal obligations in a more straightforward
fashion. The corporation remains liable under the laws of this state to pay any
appraisal rights when due, not because it agrees to make the payments but because
the law requires it to do so. Similarly, the corporation remains subject to the
personal jurisdiction of the courts of this state not because the corporation has made
the secretary of stateitsagent for service of process, but because this state assertsthe
personal jurisdiction of its courtsto the full extent constitutionally permissible, and
provides by law for appropriate forms of service of process.

(b) This Act omits Model Act Subsection (d), which deals with transition
issues associated with a sharehol der's becoming subject to owner liability asaresult
of adomestication of that corporationin Louisiana. Thoseissues cannot arise under
thisAct becausethis Act omitstheModel Act provision under which owner liability,
as defined in Section 1-140(15C), could be imposed. See Comment (b) to Section
1-202.

81-925. Abandonment of a domestication

A. Unless otherwise provided in a plan of domestication of a domestic

business corporation, after the plan has been adopted and approved as reguired by

this Subpart, and at any time before the domestication has become effective, it may

be abandoned by the board of directors without action by the shareholders.

B. If adomestication is abandoned under Subsection A of this Section after

articles of charter surrender have been filed with the secretary of state but beforethe

domestication has become effective, a statement that the domestication has been

abandoned in accordance with this Section, signed by an officer or other duly

authorized representative, shall be delivered to the secretary of state for filing prior

to the effective date of the domestication. The statement shall take effect upon filing

and the domestication shall be deemed abandoned and shall not become effective.

C. If the domestication of a foreign business corporation in this state is

abandoned in accordance with the laws of the foreign jurisdiction after articles of
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domestication have been filed with the secretary of state, a statement that the

domestication has been abandoned, signed by an officer or other duly authorized

representative, shall be delivered to the secretary of state for filing. The statement

shall take effect upon filing and the domestication shall be deemed abandoned and

shall not become effective.

Source: MBCA §9.25.

SUBPART C. NONPROFIT CONVERSION

81-930. Nonprofit conversion

A. A domestic business corporation may become a domestic nonprofit

corporation pursuant to a plan of nonprofit conversion.

B. A domestic business corporation may become a foreign nonprofit

corporation if the nonprofit conversion is permitted by the laws of the foreign

jurisdiction. Regardless of whether the laws of the foreign jurisdiction reguire the

adoption of aplan of nonprofit conversion, theforeign nonprofit conversion shall be

approved by the adoption by the domesti ¢ busi ness corporation of aplan of nonprofit

conversion in the manner provided in this Subpart.

C. The plan of nonprofit conversion must include:

(1) Theterms and conditions of the conversion;

(2) _The manner and basis of reclassifying the shares of the corporation

following its conversion into memberships, if any, or securities, obligations, rights

to acquire memberships or securities, or into cash, other property, or any

combination of the foregoing;

(3) Any desired amendments to the articles of incorporation of the

corporation following its conversion; and

(4) _If the domestic business corporation is to be converted to a foreign

nonprofit corporation, a statement of the jurisdiction in which the corporation will

be incorporated after the conversion.

D. The plan of nonprofit conversion may also include a provision that the

plan may be amended prior to filing articles of nonprofit conversion, except that
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subsequent to approval of the plan by the sharehol ders the plan may not be amended

to change:

(1) The amount or kind of memberships or securities, obligations, rights to

acquire memberships or securities, or the cash or other property to bereceived by the

shareholders under the plan;

(2) The articles of incorporation as they will be in effect immediately

following the conversion, except for changes permitted by Section 1-1005; or

(3) Any of the other terms or conditions of the plan if the change would

adversaly affect any of the shareholdersin any material respect.

E. Terms of a plan of nonprofit conversion may be made dependent upon

facts objectively ascertainable outside the plan in accordance with Subsection

1-120(K) of this Act.

F. If any debt security, note or similar evidence of indebtedness for money

borrowed, whether secured or unsecured, or acontract of any kind, issued, incurred

or signed by a domestic business corporation before January 1, 2015, contains a

provision applying to amerger of the corporation and the document does not refer

to anonprofit conversion of the corporation, the provision shall be deemed to apply

to_a nonprofit conversion of the corporation until such time as the provision is

amended subsequent to that date.

Source: MBCA §9.30.

81-931. Action on aplan of nonprofit conversion

In the case of aconversion of adomestic business corporation to adomestic

or foreign nonprofit corporation:

(1) The plan of nonprofit conversion must be adopted by the board of

directors.

(2) After adopting the plan of nonprofit conversion, the board of directors

must submit the plan to the shareholders for their approval. The board of directors

must also transmit to the shareholders a recommendation that the shareholders

approve the plan, unless (a) the board of directors makes a determination that
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because of conflicts of interest or other special circumstances it should not make

such arecommendation, or (b) Section 1-826 applies. If (a) or (b) applies, the board

must transmit to the shareholders the basis for so proceeding.

(3) The board of directors may condition its submission of the plan of

nonprofit conversion to the shareholders on any basis.

(4) 1f the approval of the shareholders is to be given at a meeting, the

corporation must notify each shareholder of the meeting of shareholdersat which the

plan of nonprofit conversion isto be submitted for approval. The notice must state

that the purpose, or one of the purposes, of the meeting is to consider the plan and

must contain or be accompanied by a copy or summary of the plan. The notice shall

include or be accompanied by a copy of the articles of incorporation as they will be

in effect immediately after the nonprofit conversion.

(5) _Unless the articles of incorporation, or the board of directors acting

pursuant to Paragraph (3) of this Subsection, requires aqgreater vote, approval of the

plan of nonprofit conversion requires the approval of each class or series of shares

of the corporation voting as aseparate voting group by at least amajority of the votes

entitled to be cast on the nonprofit conversion by that voting group.

(6) If any provision of the articles of incorporation, bylaws or an agreement

to which any of the directors or shareholders are parties, adopted or entered into

beforeJanuary 1, 2015, appliesto amerger of the corporation and the document does

not refer to anonprofit conversion of the corporation, the provision shall be deemed

to apply to anonprofit conversion of the corporation until such time asthe provision

is amended subsequent to that date.

Source: MBCA 8§9.31.
Comments - 2013 Revision

This Act changesModel Act Paragraph (5) to requirethat aplan of nonprofit
conversion be approved by amajority of the votes entitled to be cast on the plan and,
if applicable, amajority of the votes of each class or series of shares entitled to vote
as a separate group on the plan. The Model Act would have permitted a plan to be
approved by each voting group by a mgority of votes cast at a meeting at which a
majority quorum existed.
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81-932. Articles of nonprofit conversion

A. After aplan of nonprofit conversion providing for the conversion of a

domestic business corporation to adomesti c nonprofit corporation has been adopted

and approved as required by this Act, articles of nonprofit conversion shall besigned

on behalf of the corporation by any officer or other duly authorized representative.

The articles shall set forth:

(1) The name of the corporation immediately beforethefiling of the articles

of nonprofit conversion and if that name does not satisfy the requirements of the

Nonprofit Corporation Law, or the corporation desires to change its name in

connection with the conversion, a name that satisfies the requirements of the

Nonprofit Corporation Law;

(2) A statement that the plan of nonprofit conversion was duly approved by

the shareholdersin the manner required by this Act and the articles of incorporation.

B. The articles of nonprofit conversion shal either contain all of the

provisions that the Nonprofit Corporation Law reguires to be set forth in articles of

incorporation of a domestic nonprofit corporation and any other desired provisions

permitted by the Nonprofit Corporation Law, or shall have attached articles of

incorporation that satisfy the requirements of the Nonprofit Corporation Law. In

either case, provisions that would not be required to beincluded in restated articles

of incorporation of a domestic nonprofit corporation may be omitted.

C. Thearticles of nonprofit conversion shall be delivered to the secretary of

state for filing, and shall take effect at the effective time provided in Section 1-123.

Source: MBCA §9.32.

81-933. Surrender of charter upon foreign nonprofit conversion

A. Whenever adomesti ¢ business corporation has adopted and approved, in

the manner required by this Subpart, aplan of nonprofit conversion providing for the

corporation to be converted to a foreign nonprofit corporation, articles of charter

surrender shall be signed on behalf of the corporation by any officer or other duly

authorized representative. The articles of charter surrender shall set forth:
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(1) The name of the corporation;

(2) A statement that the articles of charter surrender are being filed in

connection with the conversion of the corporation to aforeign nonprofit corporation;

(3)_A statement that the foreign nonprofit conversion was duly approved by

the shareholdersin the manner required by this Act and the articles of incorporation;

(4)_The corporation's new jurisdiction of incorporation.

B. The articles of charter surrender shall be delivered by the corporation to

the secretary of statefor filing. The articles of charter surrender shall take effect on

the effective time provided in Section 1-123.

Source: MBCA 8§9.33.

81-934. Effect of nonprofit conversion

A. When a conversion of a domestic business corporation to a domestic

nonprofit corporation becomes effective:

(1) Thetitleto al rea and personal property, both tangible and intangible,

of the corporation remains in the corporation without any transfer, assignment,

reversion or impairment;

(2) Theliahilities of the corporation remain theliabilities of the corporation:

(3) _An action or proceeding pending against the corporation continues

against the corporation as if the conversion had not occurred:;

(4) The articles of incorporation of the domestic or foreign nonprofit

corporation become effective;

(5) _The shares of the corporation are reclassified into_memberships,

securities, obligations, rights to acquire memberships or securities, or into cash or

other property in accordance with the plan of conversion, and the shareholders are

entitled only to the rights provided in the plan of nonprofit conversion or to any

rights they may have under Part 13; and

(6) The corporation is deemed to:

(2) Be adomestic nonprofit corporation for all purposes;
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(b) Be the same corporation without interruption as the corporation that

existed prior to the conversion; and

(c) Havebeenincorporated on the date that it was originally incorporated as

a domestic business corporation.

B. When a conversion of a domestic business corporation to a foreign

nonprofit corporation becomes effective, the foreign nonprofit corporation remains:

(1) Obligated under the laws of this stateto pay promptly the amount, if any,

to which shareholders who exercise appraisal rights in connection with the

conversion are entitled under Part 13; and

(2) Subject to the personal jurisdiction of the courts of this state in

accordance with R.S. 13:3201, and to service of process in accordance with law.

C. [Reserved.]

D. A shareholder who becomes subject to owner liability for some or al of

the debts, obligations or liabilities of the nonprofit corporation shall have owner

liahility only for those debts, obligations or liabilities of the nonprofit corporation

that arise after the effective time of the articles of nonprofit conversion.

Source: MBCA §9.34.
Comments - 2013 Revision

(2) Model Act Subsection (b) useslegal fictionsto statethelegal obligations
of the "outbound" corporation in a conversion of a domestic business corporation
into aforeign nonprofit corporation, deeming that the resulting foreign corporation
has agreed to pay appraisal rights and to appoint the secretary of state asits agent for
service of process in connection with appraisal rights suits. This Act modifies
Subsection (b) to state the outbound corporation's legal obligations in a more
straightforward fashion. The corporation remains liable under the laws of this state
to pay any appraisal rightswhen due, not because it agrees to make the payments but
because the law requiresit to do so. Similarly, the corporation remains subject to
the personal jurisdiction of the courts of this state not because the corporation has
made the secretary of state its agent for service of process, but because this state
asserts the personal jurisdiction of its courts to the full extent constitutionally
permissible, and provides by law for appropriate forms of service of process.

(b) Model Act Subsection (c) wasomitted fromthisAct becauseit dealswith
transition issues associated with the nonprofit conversion of a domestic business
corporation in which a shareholder is made subject to owner liability, as defined in
Section 1-140(15C). Transition issues of that kind cannot arise under this Act
because the form of liability addressed by Subsection (c) isnot imposed by thisAct.
Subsection (c) was omitted to avoid the implication that the form of liability
addressed by the Subsection could exist. This Act retained Model Act Subsection
(d), which addresses a similar transition issue for owner liability arising under the
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law governing apost-conversion nonprofit corporation, becauseit is possiblefor the
nonprofit corporation law of another stateto permit theimposition of owner liability.
Louisiana's Nonprofit Corporation Law does not impose owner liability.

81-935. Abandonment of a nonprofit conversion

A. Unlessotherwiseprovided in aplan of nonprofit conversion of adomestic

business corporation, after the plan has been adopted and approved as required by

this Subpart, and at any time before the nonprofit conversion has become effective,

it may be abandoned by the board of directors without action by the shareholders.

B. If anonprofit conversion isabandoned under Subsection A of this Section

after articles of nonprofit conversion or articles of charter surrender have been filed

with the secretary of state but before the nonprofit conversion has become effective,

astatement that the nonprofit conversion has been abandoned in accordancewith this

Section, signed by an officer or other duly authorized representative, shall be

delivered to the secretary of statefor filing prior to the effective date of the nonprofit

conversion. The statement shall take effect upon filing and the nonprofit conversion

shall be deemed abandoned and shall not become effective.

Source: MBCA 8§9.35.

SUBPART D. FOREIGN NONPROFIT DOMESTICATION AND CONVERSION

81-940. Foreign nonprofit domestication and conversion

A foreign nonprofit corporation may become adomestic businesscorporation

if the domestication and conversion is permitted by the organic law of the foreign

nonprofit corporation.

Source: MBCA §9.40.

81-941. Articles of domestication and conversion

A. After the conversion of aforeign nonprofit corporation to a domestic

business corporation has been authorized as required by the laws of the foreign

jurisdiction, articles of domestication and conversion shall be signed by any officer

or other duly authorized representative. The articles shall set forth:

(1) The name of the corporation immediately before thefiling of the articles

of domestication and conversion and, if that nameisunavailablefor usein this state
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or the corporation desires to change its name in connection with the domestication

and conversion, a name that satisfies the requirements of Section 1-401;

(2) Thejurisdiction of incorporation of the corporation immediately before

thefiling of thearticles of domesti cation and conversion and the date the corporation

was incorporated in that jurisdiction; and

(3) A statement that the domesti cation and conversion of the corporationin

this state was duly authorized as required by the laws of thejurisdiction in which the

corporation was incorporated immediately before its domestication and conversion

in this state.

B. Thearticlesof domestication and conversion shall either contain all of the

provisions that Subsection 1-202(A) of this Act requiresto be set forth in articles of

incorporation and any other desired provisions that Section 1-202(B) of this Act

permits to be included in articles of incorporation, or shall have attached articles of

incorporation. In either case, provisions that would not be required to be included

in restated articles of incorporation may be omitted.

C. The articles of domestication and conversion shall be delivered to the

secretary of state for filing, and shall take effect at the effective time provided in

Section 1-123.

D. If the foreign nonprofit corporation is authorized to transact businessin

this state under Chapter 3 of Title 12, its certificate of authority shall be cancelled

automatically on the effective date of its domestication and conversion.

Source: MBCA 8§9.41.

81-942. Effect of foreign nonprofit domestication and conversion

A. When adomestication and conversion of aforeign nonprofit corporation

to a domestic business corporation becomes effective:

(1) Thetitleto al real and personal property, both tangible and intangible,

of the corporation remains in the corporation without any transfer, assignment,

reversion or impairment;

(2) Theliabhilities of the corporation remain theliabilities of the corporation:
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(3) _An action or proceeding pending against the corporation continues

against the corporation as if the domestication and conversion had not occurred:

(4) The articles of domestication and conversion, or the articles of

incorporation attached to the arti cles of domestication and conversion, constitutethe

articles of incorporation of the corporation;

(5) Shares, other securities, obligations, rights to acquire shares or other

securities of the corporation, or cash or other property shall be issued or paid as

provided pursuant to the laws of the foreign jurisdiction, so long as at |east one share

is outstanding immediately after the effective time; and

(6) The corporation is deemed to:

(a) Be adomestic corporation for all purposes;

(b) Be the same corporation without interruption as the foreign nonprofit

corporation; and

(c) Havebeenincorporated on the date theforeign nonprofit corporation was

originally incorporated.

B. The owner liability of a member of aforeign nonprofit corporation that

domesticates and converts to a domestic business corporation shall be as follows:

(1) Thedomestication and conversion doesnot discharge any owner liability

under the laws of theforeign jurisdiction to the extent any such owner liability arose

before the effective time of the articles of domestication and conversion.

(2) The member shall not have owner liability under the laws of theforeign

jurisdiction for any debt, obligation or liability of the corporation that arises after the

effective time of the articles of domestication and conversion.

(3) The provisions of the laws of the foreign jurisdiction shall continue to

apply to the collection or discharge of any owner liability preserved by Paragraph (1)

of this Subsection, asif the domestication and conversion had not occurred.

(4) The member shall have whatever rights of contribution from other

members are provided by the laws of the foreign jurisdiction with respect to any
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owner liability preserved by Paragraph (1) of this Subsection, asif the domestication

and conversion had not occurred.

Source: MBCA §9.42.
Comment - 2013 Revision

Model Act Subsection (c), which deals with the transition issues associated
with the conversion of a foreign nonprofit corporation into a domestic business
corporation in which the shareholders are subject to owner liability as defined in
Section 1-140(15C), was omitted from this Act because this Act does not permit the
form of owner liability that made the transition provision necessary. See Comment
(b) to Section 1-202. Subsection (b), which deals with similar transition issues in
connection with the conversion into a Louisiana business corporation of aforeign
nonprofit corporation, was retained becauseit is possible that the laws of theforeign
jurisdiction would allow the imposition of thisform of liability.

81-943. Abandonment of aforeign nonprofit domestication and conversion

If the domestication and conversion of aforeign nonprofit corporation to a

domestic business corporation is abandoned in accordance with the laws of the

foreign jurisdiction after articles of domestication and conversion have been filed

with the secretary of state, a statement that the domestication and conversion has

been abandoned, signed by an officer or other duly authorized representative, shall

be delivered to the secretary of statefor filing. The statement shall take effect upon

filing and the domesti cation and conversion shall be deemed abandoned and shall not

become effective.

Source: MBCA §9.43.

SUBPART E. ENTITY CONVERSION

81-950. Entity conversion authorized: definitions

A. A domestic business corporation may become adomestic unincorporated

entity pursuant to aplan of entity conversion.

B. A domestic business corporation may become aforeign unincorporated

entity if the entity conversion is permitted by the laws of the foreign jurisdiction.

C. A domestic unincorporated entity may become a domestic business

corporation or another form of domestic unincorporated entity. If the organic law

of adomestic unincorporated entity does not provide procedures for the approval of
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an entity conversion, the conversion shall be adopted and approved, and the entity

conversion effectuated, in the same manner asamerger of the unincorporated entity.

D. A foreign unincorporated entity may become a domestic business

corporation if the organic law of the foreign unincorporated entity authorizes it to

become a corporation in another jurisdiction.

E. If any debt security, note or similar evidence of indebtedness for money

borrowed, whether secured or unsecured, or acontract of any kind, issued, incurred

or signed by a domestic business corporation before January 1, 2015, applies to a

merger of the corporation and the document does not refer to an entity conversion

of the corporation, the provision shall be deemed to apply to an entity conversion of

the corporation until such time as the provision is amended subsequent to that date.

F. Asused in this Subpart:

(1) "Converting entity" meansthe domestic businesscorporation or domestic

unincorporated entity that adopts a plan of entity conversion or the foreign

unincorporated entity converting to a domestic business corporation.

(2)_"Surviving entity" means the corporation or unincorporated entity that

isin existence immediately after consummation of an entity conversion pursuant to

this Subpart.
Source: MBCA 8§9.50.

Comments - 2013 Revision

(@) This Act broadens the scope of Model Act Subsection (c) to cover
conversions of one form of domestic unincorporated entity into another. The
proceduresin this Chapter replace those formerly provided in Chapter 25 of Title 12
for that form of transaction. Chapter 25 continues to provide rules concerning
licensing and taxing issues relating to the surviving entity in an entity conversion,
regardless of whether the surviving entity is incorporated or unincorporated. See
R.S. 12:1603-04.

(b) The provisionsin Model Act Subsection (c) that govern the procedures
for approval of an entity conversion in an entity whose organic law does not provide
procedures for either an entity conversion or merger were deleted from this Act as
unnecessary. Louisiana law does provide procedures for the merger of its
unincorporated business organizations. The merger of limited liability companies
isgoverned by R.S. 12:1357-62. Themerger of partnerships (including partnerships
in commendam and registered limited liability partnerships) is governed by R.S.
9:3441-47.
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81-951. Plan of entity conversion

A. A plan of entity conversion must include:

(1) A statement of the type of entity the surviving entity will be and, if it

will be aforeign entity, itsjurisdiction of organization:;

(2) Theterms and conditions of the conversion;

(3)_If the converting entity is a domestic business corporation, the manner

and basis of converting the shares of the corporation following its conversion into

interestsor other securities, obligations, rightsto acquireinterestsor other securities,

or into cash, other property, or any combination of the foregoing;

(4) If the converting entity is an unincorporated entity, the manner and basis

of converting the interests in the entity into shares, interests or other securities,

obligations, rights to acquire shares, interests or other securities, or into cash, other

property, or any combination of the foregoing; and

(5) The full text, asthey will bein effect immediately after consummation

of the conversion, of the organic documents of the surviving entity.

B. The plan of entity conversion may also include a provision that the plan

may be amended prior to filing articles of entity conversion, except that subsequent

to approval of the plan by the shareholders the plan may not be amended to change:

(1) The amount or kind of shares or other securities, interests, obligations,

rights to acquire shares, other securities or interests, or the cash, or other property to

be received under the plan by the shareholders;

(2) The organic documents that will bein effect immediately following the

conversion, except for changes permitted by a provision of the organic law of the

surviving entity comparable to Section 1-1005; or

(3) Any of the other terms or conditions of the plan if the change would

adversaly affect any of the shareholdersin any material respect.
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C. Terms of aplan of entity conversion may be made dependent upon facts

objectively ascertainable outside the plan in accordance with Subsection 1-120(K)

of this Act.
Source: MBCA 8§9.51.
Comments - 2013 Revision

(@) This Act changes the references in Model Act Paragraph (a)(1) to an
"other entity” to "entity.” The term "other entity” was a defined term in earlier
versionsof theModel Act that has since been eliminated asadefined term. Theterm
"entity" isused in this Section to refer to whatever form of entity survives an entity
conversion. Because the survivor of an entity conversion must be either adomestic
corporation or a domestic or foreign unincorporated entity, the term "entity” in
Subsection (A) islimited in meaning to one of those forms of entity.

(b) This Act adds a new Paragraph (A)(4), and modifies Model Act
Paragraph (a)(3), to take account of conversions not only of domestic corporations
into unincorporated entities but also of unincorporated entities into domestic
corporations or other forms of domestic unincorporated entities.

§1-952. Action on aplan of entity conversion

In the case of an entity conversion of a domestic business corporation to a

domestic or foreign unincorporated entity:

(1) Theplan of entity conversion must be adopted by the board of directors.

(2) After adopting the plan of entity conversion, the board of directors must

submit the plan to the shareholders for their approval. The board of directors must

also transmit to the sharehol dersarecommendation that the shareholdersapprovethe

plan, unless(a) theboard of directors makesadeterminati on that because of conflicts

of interest or other special circumstancesit should not make such arecommendation

or (b) Section 1-826 applies. |f (a) or (b) applies, the board must transmit to the

shareholders the basis for so proceeding.

(3) Theboard of directors may condition its submission of the plan of entity

conversion to the shareholders on any basis.

(4) If the approval of the shareholders is to be given at a meeting, the

corporation must notify each shareholder, whether or not entitled to vote, of the

meeting of shareholders at which the plan of entity conversion isto be submitted for

approval. The notice must state that the purpose, or one of the purposes, of the

meeting is to consider the plan and must contain or be accompanied by a copy or
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summary of the plan. The notice shall include or be accompanied by a copy of the

organic documents as they will bein effect immediately after the entity conversion.

(5) Unless the articles of incorporation, or the board of directors acting

pursuant to Paragraph (3) of this Subsection, requires agreater vote, approval of the

plan of entity conversion requiresthe approval of each class or series of sharesof the

corporation voting as a separate voting group by at least a majority of the votes

entitled to be cast on the conversion by that voting group.

(6) If any provision of the articles of incorporation, bylaws or an agreement

to which any of the directors or shareholders are parties, adopted or entered into

before January 1, 2015, appliesto amerger of the corporation and the document does

not refer to an entity conversion of the corporation, the provision shall be deemed to

apply to an entity conversion of the corporation until such time as the provision is

subsequently amended.

(7) If as a result of the conversion one or more shareholders of the

corporation would become subject to owner liability for the debts, obligations or

liabilities of any other person or entity, approval of the plan of conversion shall

reqguire the signing, by each such shareholder, of a separate written consent to

become subject to such owner liability.

Source: MBCA 89.52.
Comment - 2013 Revision
This Act modifiesModel Act Paragraph (5) to require shareholder approval
of an entity conversion by amajority of the votes entitled to be case in each relevant
voting group. TheModel Act requires approval from each group by only amajority
of the votes cast at a meeting at which a majority quorum exists.

§1-953. Articles of entity conversion

A. After the conversion of a domestic business corporation to a domestic

unincorporated entity has been adopted and approved asrequired by thisAct, articles

of entity conversion shall be signed on behalf of the corporation by any officer or

other duly authorized representative. The articles shall:

(1) Setforththe name of the corporation immediately beforethefiling of the

articles of entity conversion and the name to which the name of the corporationisto
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be changed, which shall be a name that satisfies the organic law of the surviving

entity;

(2) State the type of unincorporated entity that the surviving entity will be;

(3) Set forth astatement that the plan of entity conversion wasduly approved

by the shareholders in the manner required by this Act and the articles of

incorporation;

(4) If thesurviving entity isafiling entity, either contain all of the provisions

required to be set forth in its public organic document and any other desired

provisions that are permitted, or have attached such a public organic document;

except that, in either case, provisions that would not be required to beincluded in a

restated public organic document may be omitted.

B. After the conversion of a domestic unincorporated entity to a domestic

business corporation or to another form of domestic unincorporated entity has been

adopted and approved asrequired by the organic law of the converting entity, articles

of entity conversion shall be signed on behalf of the converting entity by an officer

or other duly authorized partner, member, manager or other representative. The

articles shall:

(1) Set forth the name of the converting entity immediately before thefiling

of the articles of entity conversion and the nameto which the name of the converting

entity is to be changed, which shall be a name that satisfies the requirements of the

organic law of the surviving entity;

(2) Setforth astatement that the plan of entity conversion wasduly approved

in accordance with the organic law of the converting entity:;

(3) _Satisfy one of the following requirements concerning the provisions

required by law to be included in the organic document of the surviving entity and,

if required, initsinitial report:

(a) If the surviving entity is a domestic business corporation, the articles of

entity conversion shall either contain all of the provisions that Subsection 1-202(A)

of this Act requires to be set forth in articles of incorporation and any other desired
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provisions that Subsection 1-202(B) of this Act permitsto be included in articles of

incorporation, or have attached articles of incorporation; except that, in either case,

provisions that would not be required to be included in restated articles of

incorporation of a domestic business corporation may be omitted:

(b) If the surviving entity isadomestic filing entity, either contain all of the

provisions required to be set forth in its public organic document and any other

desired provisions that are permitted, or have attached such a public organic

document; except that, in either case, provisions that would not be required to be

included in arestated public organic document may be omitted.

C. After the conversion of a foreign unincorporated entity to a domestic

business corporation has been authorized as required by the laws of the foreign

jurisdiction, articles of entity conversion shall be signed on behalf of the foreign

unincorporated entity by any officer or other duly authorized representative. The

articles shall:

(1) Set forth the name of the unincorporated entity immediately before the

filing of the articles of entity conversion and the name to which the name of the

unincorporated entity is to be changed, which shall be a name that satisfies the

requirements of Section 1-401;

(2) Set forth the jurisdiction under the laws of which the unincorporated

entity was organized immediately beforethefiling of thearticlesof entity conversion

and the date on which the unincorporated entity was organized in that jurisdiction;

(3) Set forth astatement that the conversion of the unincorporated entity was

duly approved in the manner required by its organic law; and

(4) Either contain all of the provisions that Subsection 1-202(A) of this Act

requires to be set forth in articles of incorporation and any other desired provisions

that Subsection 1-202(B) of this Act permits to be included in articles of

incorporation, or have attached articles of incorporation; except that, in either case,

provisions that would not be required to be included in restated articles of

incorporation of a domestic business corporation may be omitted.
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D. The articles of entity conversion shall be delivered to the secretary of

state for filing, and shall take effect at the effective time provided in Section 1-123.

Avrticles of entity conversion under Subsection 1-953(A) or (B) of this Act may be

combined with any required conversion filing under the organic law of the domestic

unincorporated entity if the combined filing satisfies the requirements of both this

Section and the other organic law.

E. If the converting entity is a foreign unincorporated entity that is

authorized to transact business in this state under a provision of law similar to

Chapter 3 of Title 12, itscertificate of authority or other type of foreign qualification

shall be cancelled automatically on the effective date of its conversion.

F. Within thirty days after the date that the articles of entity conversion are

delivered for filing to the secretary of state, a duplicate original of the articles shall

befiled in the conveyance records of each parishin thisstate in which the converting

entity owns immovable property.

Source: MBCA 8§9.53.

Comments - 2013 Revision

(@) Model Act Subsection (b) covers only the conversion of a domestic
unincorporated entity into adomesti c business corporation. ThisAct broadensModel
Act Subsection (b) to also cover a converson of one form of domestic
unincorporated entity into another.

(b) Theterms "filing entity" and "public organic document" are defined in
Section 1-140. Under those definitions, limited liability companiesand partnerships
(including partnershipsin commendam and registered limited liability partnerships)
are "filing entities." If alimited liability company or partnership is the surviving
entity in an entity conversion, the items required in a public organic document for
that form of entity must be included either in the articles of conversion or in apublic
organic document that is attached to the articles of entity conversion. In the case of
alimited liability company, the public organic document consists of both the articles
of organization and the initial report, as both must be filed to create an LLC. See
Section 1-140(17B); R.S. 12:1304. This Act utilizes the singular term "document”
to refer to both LLC documents, together, in accordance with the genera
interpretational rulein R.S. 1:7 that the singular includes the plural.

(c) This Act adds a new Subsection (F) to harmonize the parish filing
requirements in an entity conversion with those in amerger or domestication.
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81-954. Surrender of charter upon conversion

A. Whenever adomesti ¢ business corporation has adopted and approved, in

the manner required by this Subpart, a plan of entity conversion providing for the

corporation to be converted to a foreign unincorporated entity, articles of charter

surrender shall be signed on behalf of the corporation by any officer or other duly

authorized representative. The articles of charter surrender shall set forth:

(1) The name of the corporation;

(2) A statement that the articles of charter surrender are being filed in

connection with the conversion of the corporation to aforeign unincorporated entity;

(3) A statement that the conversion was duly approved by the shareholders

in the manner required by this Act and the articles of incorporation:;

(4) The jurisdiction under the laws of which the surviving entity will be

organized:

(5) If the surviving entity will be a nonfiling entity, the address of its

executive office immediately after the conversion.

B. The articles of charter surrender shall be delivered by the corporation to

the secretary of statefor filing. The articles of charter surrender shall take effect on

the effective time provided in Section 1-123.

Source: MBCA 8§9.54.

81-955. Effect of entity conversion

A. When aconversion under this Subpart becomes effective:

(1) Thetitleto all real and personal property, both tangible and intangible,

of the converting entity remainsin the surviving entity without transfer, assignment,

reversion or impairment;

(2) _The liabilities of the converting entity remain the liabilities of the

surviving entity:

(3) A pending action or proceeding by or against the converting entity

continues by or against the surviving entity as if the conversion had not occurred

without any need for substitution of parties;
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(4) Theprovisionsincluded in or attached to the articles of entity conversion

in accordancewith Paragraph 1-953(B)(3) of thisAct becomeeffectiveasthearticles

of incorporation, articles of organization, initial report, registered contract of

partnership, or registered application for reqgistry of a registered limited liability

partnership, as appropriate for the surviving entity:;

(5) In the case of a surviving entity that is a nonfiling entity, its private

organic document becomes effective;

(6) The shares or interests of the converting entity are reclassified into

shares, interests, other securities, obligations, rights to acquire shares, interests or

other securities, or into cash or other property in accordance with the plan of

conversion; and the shareholders or interest holders of the converting entity are

entitled only to the rights provided to them under the terms of the conversion and to

any appraisal rights they may have under the organic law of the converting entity;

and

(7)_The surviving entity is deemed to:

(a) Beincorporated or organized under and subject to the organic law of the

surviving entity for all purposes;

(b) Bethe same corporation or unincorporated entity without interruption as

the converting entity; and

(c) Have been incorporated or otherwise organized on the date that the

converting entity was originally incorporated or organized.

B. When a conversion of a domestic business corporation to a foreign

unincorporated entity becomes effective, the surviving entity remains:

(1) Obligated under the laws of this state to pay promptly the amount, if any,

to_which shareholders who exercise appraisal rights in _connection with the

conversion are entitled under Part 13 of this Act; and

(2) Subject to the personal jurisdiction of the courts of this state in

accordance with R.S. 13:3201, and to service of processin accordance with law.
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C. A shareholder who becomes subject to owner liability for some or all of

the debts, obligations or liabilities of the surviving entity shall be personally liable

only for those debts, obligations or liabilities of the surviving entity that arise after

the effective time of the articles of entity conversion.

D. Theowner liahility of an interest holder in an unincorporated entity that

convertsto another form of domestic unincorporated entity or to adomesti ¢ busi ness

corporation shall be asfollows:

(1) The conversion does not discharge any owner liability under the organic

law of the converting entity to the extent any such owner liability arose before the

effective time of the articles of entity conversion.

(2) Theinterest holder shall not have owner liability under the organic law

of the converting entity for any debt, obligation or liability of the corporation that

arises after the effective time of the articles of entity conversion.

(3) The provisions of the organic law of the converting entity shall continue

to apply to the collection or discharge of any owner liability preserved by Paragraph

(1) of this Subsection, asif the conversion had not occurred.

(4) Theinterest holder shall have whatever rights of contribution from other

interest holders are provided by the organic |aw of the converting entity with respect

to any owner liability preserved by Paragraph (1) of this Subsection, as if the

conversion had not occurred.

E. The provisions of R.S. 12:1603 and 12:1604, concerning tax filing

requirements and professional licenses, apply in the case of an entity conversion:

(1) By adomestic business corporation to adomestic unincorporated entity:

(2) By adomestic unincorporated entity to a domestic business corporation

or to another form of domestic unincorporated entity.

Source: MBCA 8§9.55.

Page 166 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



=

22
23
24
25
26
27
28
29
30
31
32
33

34

HLS 13RS-606 ORIGINAL

HB NO. 408

Comments - 2013 Revision

(& This Act modifies Model Act (a)(4) to name the particular forms of
public organic documents most likely to be relevant in an entity conversion
transaction.

(b) Model Act Subsection (b) useslegal fictionsto statethelegal obligations
of an "outbound" surviving entity in an entity conversion, deeming the surviving
entity to "agree" to pay appraisa rights and to appoint the secretary of state as its
agent for service of process in connection with appraisal rights suits. This Act
modifies Subsection (b) to state the surviving entity's legal obligations in a more
straightforward fashion. The surviving entity remains liable under the laws of this
state to pay any appraisal rights when due, not because it agrees to make the
payments but because the law requiresit to do so. Similarly, the surviving entity
remains subject to the personal jurisdiction of the courts of this state not because the
entity has made the secretary of stateitsagent for service of process, but becausethis
state asserts the personal jurisdiction of its courts to the full extent constitutionally
permissible, and provides by law for appropriate forms of service of process.

(c) ThisAct adds anew Subsection (E) to retain the substance of prior law
concerning the filing of short-period tax returns by the converting entity and the
continuation of licensing with respect to asurviving entity that isadomestic business
corporation or domestic unincorporated entity.

81-956. Abandonment of an entity conversion

A. Unless otherwise provided in aplan of entity conversion of a domestic

business corporation, after the plan has been adopted and approved as required by

this Subpart, and at any time before the entity conversion has become effective, it

may be abandoned by the board of directors without action by the shareholders.

B. If an entity conversion is abandoned after articles of entity conversion or

articles of charter surrender have been filed with the secretary of state but beforethe

entity conversion has become effective, a statement that the entity conversion has

been abandoned in accordance with this Section, signed by an officer or other duly

authorized representative, shall be delivered to the secretary of state for filing prior

to the effective date of the entity conversion. Upon filing, the statement shall take

effect and the entity conversion shall be deemed abandoned and shall not become

effective.

Source: MBCA 89.56.
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PART 10. AMENDMENT OF ARTICLES OF INCORPORATION AND BYLAWS

SUBPART A. AMENDMENT OF ARTICLES OF INCORPORATION

81-1001. Authority to amend

A. A corporation may amend its articles of incorporation at any timeto add

or change aprovision that is required or permitted in the articles of incorporation as

of the effective date of the amendment or to delete a provision that is not required

to be contained in the articles of incorporation.

B. A shareholder of the corporation does not have a vested property right

resulting from any provision in the articles of incorporation, including provisions

relating to management, control, capital structure, dividend entitlement, or purpose

or duration of the corporation.

C. An amendment that extends the duration of acorporation may be adopted

even after that duration expires unless:

(1) Articles of termination or a certificate of termination has been filed and

the existence of the corporation has not been reinstated:;

(2) Articles of dissolution have been delivered to the secretary of state and

have not been revoked; or

(3) A judgment ordering dissolution has become final.

D. If the duration of a corporation has expired and the adoption of an

amendment_extending that duration is permissible under Subsection C of this

(1) The amendment may be adopted in the same manner as if the

corporation's duration had not expired; and

(2) The amendment has the same effect asif it had been adopted before the

duration expired.

Source: MBCA §10.01, R.S. 12:31 (2012).
Comments - 2013 Revision
(@ The authority of a business corporation to amend its articles of

incorporation in accordance with Subsection (A) isnot limited by the principlesthat
were applied to an amendment of the articles of a charitable, nonprofit corporation
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inNew OrleansOperaAssn, Inc. v. Southern Regiona OperaEndowment Fund, 993
So0.2d 791(La. App. 4th Cir. 8/27/08), writ denied, 996 So.2d 1114 (11/21/08).

(b) Subsections (C) and (D) were added by this Act to the Model Act
provision to retain the effect of former R.S. 12:31(D). Under the former provision,
the duration of acorporation could be extended through an amendment to itsarticles
that was adopted even after the expiration of the corporation's duration, but before
liquidation procedures had begun, and the amendment was given retroactive effect.
ThisAct retainstherule against duration-extending amendmentswhile adissolution
process is ongoing through Paragraph (C)(2). But it adds anew Paragraph (C)(1) to
take account of the availability of reinstatement for aterminated corporation under
Section 1-1444.

81-1002. Amendment before issuance of shares

If a corporation has not yet issued shares, its board of directors, or its

incorporatorsif it has no board of directors, may adopt one or more amendments to

the corporation's articles of incorporation.

Source: MBCA 810.02.

81-1003. Amendment by board of directors and shareholders

A. |If acorporation has issued shares, but is not a public corporation, an

amendment to the articles of incorporation shall be adopted in thefollowing manner:

(1) Except as provided in Sections 1-1005, 1-1007, and 1-1008, the

amendment must be approved by the shareholders.

(2) If the approval is to be given at a meeting, the corporation must notify

each shareholder, whether or not entitled to vote, of the meeting of shareholders at

which the amendment isto be submitted for approval. The notice must state that the

purpose, or one of the purposes, of the meeting is to consider the amendment and

must contain or be accompanied by a copy of the amendment. |f Paragraph (A)(3)

of this Subsection reguires the approval of one or more separate voting groups, in

addition to the approval of all shareholders entitled to vote on the amendment, the

notice must also identify each class or series of shares that the corporation plans to

treat as part of each separate voting group.

(3) Unlessthearticlesof incorporation reqguire agreater vote, approval of the

amendment by the shareholders requires the approval of at least a majority of the

votes entitled to be cast on the amendment, and, if any class or series of sharesis

entitled to vote as a separate group on the amendment, except as provided in
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Subsection 1-1004(C) of this Act, the approval of at least a majority of the votes

entitled to be cast on the amendment by each such separate voting group.

B. An amendment to the articles of incorporation of a public corporation

shall be adopted in the following manner:

(1) The proposed amendment must be adopted by the board of directors.

(2) Except as provided in Sections 1-1005, 1-1007, and 1-1008, after

adopting the proposed amendment the board of directors must submit theamendment

to the shareholders for their approval. The board of directors must also transmit to

the shareholders a recommendation that the shareholders approve the amendment,

unless the board of directors makes a determination that because of conflicts of

interest or other special circumstances it should not make such a recommendation,

in which case the board of directors must transmit to the shareholders the basis for

that determination.

(3) The board of directors may condition its submission of the amendment

to the shareholders on any basis.

(4) If the amendment isregquired to be approved by the shareholders, and the

approval isto be given at a meeting, the corporation must notify each shareholder,

whether or not entitled to vote, of the meeting of shareholders at which the

amendment is to be submitted for approval. The notice must state that the purpose,

or oneof the purposes, of the meeting isto consider the amendment and must contain

or_be accompanied by a copy of the amendment. If Paragraph (B)(5) of this

Subsection requires the approval of one or more separate voting groups, in addition

totheapproval of all shareholdersentitled to vote on the amendment, the noti ce must

also identify each class or series of shares that the corporation plans to treat as part

of each separate voting group.

(5) _Unless the articles of incorporation, or the board of directors acting

pursuant to Paragraph (B)(3) of this Subsection, requires agreater vote, approval of

the amendment by the shareholders requires the approval of at least amajority of the

votes entitled to be cast on the amendment, and, if any class or series of sharesis
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entitled to vote as a separate group on the amendment, except as provided in

Subsection 1-1004(C) of this Act, the approval of at least a majority of the votes

entitled to be cast on the amendment by each such separate voting group.

Source: MBCA 810.03.
Comments - 2013 Revision

(@ The Model Act provides a single set of rules for the adoption of an
amendment to the articles of incorporation. Two features of those rules seem
better-suited to public corporations than to the closely-held, often one-shareholder
corporations that dominate corporate practicein Louisiana. Thosetwo featuresare:
(1) that shareholders be unable to amend the articles without board approval; and (2)
that the board, after adopting an amendment, aso make an affirmative
recommendation to shareholders of approval, or provide an acceptable explanation
of why the board is unable to make such a recommendation.

(b) This Act provides two separate procedures for the adoption of an
amendment to the articles of incorporation, one for public corporations, as defined
in Section 1-140, and another for nonpublic corporations. Thenonpublic corporation
rulesareprovided in Subsection (A). They eliminatethe requirementsof prior board
adoption and recommendation of an amendment. The public corporation rules are
provided in Subsection (B). They track the Model Act, except that: (1) they add a
requirement that the notice of the meeting include an identification of any voting
group that is eligible to vote separately on the amendment; and (2) require an
amendment to be approved by at |east a mgjority of the votes entitled to be cast on
the amendment, and by a majority of the votes of any class of shares entitled to vote
separately on the amendment as a class.

§1-1004. Voting on amendments by voting groups

A. If acorporation has morethan one class of sharesoutstanding, the holders

of the outstanding shares of aclass are entitled to vote as a separate voting group (if

shareholder voting is otherwise required by this Act) on a proposed amendment to

the articles of incorporation if the amendment would:

(1) Effect an exchange or reclassification of all or part of the shares of the

class into shares of another class;

(2) Effect an exchange or reclassification, or create the right of exchange, of

al or part of the shares of another class into shares of the class;

(3) Change therights, preferences, or limitations of all or part of the shares

of the class;

(4) Change the shares of all or part of the class into a different number of

shares of the same class;
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(5) Create anew class of shares having rights or preferences with respect to

distributions or to dissolution that are prior or superior to the shares of the class;

(6) Increase the rights, preferences, or number of authorized shares of any

class that, after giving effect to the amendment, have rights or preferences with

respect to distributions or to dissolution that are prior or superior to the shares of the

class;

(7) Limit or deny an existing preemptive right of all or part of the shares of

the class; or

(8) Cancel or otherwise affect rightsto distributions that have accumul ated

but not vet been authorized on all or part of the shares of the class.

B. If aproposed amendment would affect aseries of aclass of sharesin one

or more of the ways described in Subsection A of this Section, the holders of shares

of that series are entitled to vote as a separate voting group on the proposed

amendment.

C. If aproposed amendment that entitles the holders of two or more classes

or series of sharesto vote as separate voting groups under this Section would affect

those two or more classes or series in the same or a substantially similar way, the

holders of shares of all the classes or series so affected must votetogether asasingle

voting group on the proposed amendment, unless otherwise provided in the articles

of incorporation or required by the board of directors.

D. A class or series of sharesis entitled to the voting rights granted by this

Section athough the articles of incorporation provide that the shares are nonvoting

shares.
Source: MBCA 810.04.
Comments - 2013 Revision

(@ The Model Act provides a single set of rules for the adoption of an
amendment to the articles of incorporation. Three features of those rules seem
better-suited to public corporations than to the types of closely-held, often
one-shareholder corporations that dominate corporate practice in Louisiana. Those
threefeaturesare: (1) that shareholders be unableto amend the articleswithout board
approval; (2) that the board, after adopting an amendment, also make an affirmative
recommendation to shareholders of approval, or provide an acceptable explanation
of why the board is unable to make such a recommendation; and (3) that the
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amendment be subject to approval by a vote of a mgority of the votes cast at a
meeting at which amajority quorum exists.

(b) This Act provides two separate procedures for the adoption of an
amendment to the articles of incorporation, one for public corporations, as defined
in Section 1-140, and another for nonpublic corporations. Thenonpublic corporation
rulesareprovidedin Subsection (A). They eliminate the requirementsof prior board
adoption and recommendation of an amendment, and they require that amendments
be approved by at |east amgjority of the votes entitled to be cast on the amendment
and amajority of the votes entitled to be cast by any voting group entitled to vote
separately as a group on the amendment. The public corporation rules are provided
in Subsection (B). They track the Model Act, except for adding a requirement that
the notice of the meeting include an identification of any voting group that iseligible
to vote separately on the amendment and requiring approval by a majority of the
voting power of the relevant voting groups.

81-1005. Amendment by board of directors

Unless the articles of incorporation provide otherwise, acorporation's board

of directors may adopt amendments to the corporation's articles of incorporation

without shareholder approval:

(1) To extend the duration of the corporation if it wasincorporated at atime

when limited duration was required by law;

(2)_To delete the names and addresses of theinitial directors;

(3) To delete the name and address of the initial registered agent or

registered office, if astatement of changeis on file with the secretary of state, or to

delete the address of the initia principal office if the corporation has provided the

address of its principa office in an annual report on file with the secretary of state;

(4) _If the corporation has only one class of shares outstanding:

(a) To change each issued and unissued authorized share of the classinto a

greater number of whole shares of that class; or

(b) To increase the number of authorized shares of the class to the extent

necessary to permit the issuance of shares as a share dividend;

(5) To change the corporate name by substituting the word "corporation”,

"incorporated”, "company", "limited", or the abbreviation, with or without

punctuation, "corp", "inc", "co", or "ltd", for a similar word or abbreviation in the

name, or by adding, deleting, or changing a geographical attribution for the name;
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(6) Reflect areduction in authorized shares, as a result of the operation of

Subsection 1-631(B) of this Section, when the corporation has acquired its own

shares and the articles of incorporation prohibit the reissue of the acquired shares,

(7) To delete aclass of shares from the articles of incorporation, as aresult

of the operation of Subsection 1-631(B) of this Section, when thereareno remaining

shares of the class because the corporation has acquired all shares of the class and

the articles of incorporation prohibit the reissue of the acquired shares; or

(8) To makeany change expressly permitted by Subsection 1-602(A) or (B)

of this Section to be made without shareholder approval.

Source: MBCA 810.05.

81-1006. Articles of amendment

After an amendment to the articles of incorporation has been adopted and

approved in the manner required by this Act and by the articles of incorporation, the

corporation shall deliver to the secretary of state, for filing, articles of amendment,

which shall set forth:

(1) The name of the corporation;

(2) The text of each amendment adopted, or the information required by

Paragraph 1-120(K)(5) of this Act;

(3) __If an amendment provides for an exchange, reclassification, or

cancellation of issued shares, provisions for implementing the amendment if not

contained in the amendment itself, (which may be made dependent upon facts

objectively ascertainable outside the articles of amendment in accordance with

Paragraph 1-120(K)(5) of this Act):

(4) The date of each amendment's adoption; and

(5) If an amendment:

(a)  Was adopted by the incorporators or board of directors without

shareholder approval, a statement that the amendment was duly approved by the

incorporators or by the board of directors, as the case may be, and that shareholder

approval was not required:;
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(b) Required approval by the shareholders, a statement that the amendment

was duly approved by the shareholdersin the manner required by this Act and by the

articles of incorporation; or

(c) Isbeing filed pursuant to Paragraph 1-120(K)(5) of this Act, a statement

to that effect.
Source: MBCA 810.06.

81-1007. Restated articles of incorporation

A. A corporation'sboard of directors may restateits articles of incorporation

at any time, with or without shareholder approval, to consolidateall amendmentsinto

a single document.

B. If the restated articlesinclude one or more new amendments that reguire

shareholder approval, the amendments must be adopted and approved as provided

in Section 1-1003.

C. A corporation that restatesits articles of incorporation shall deliver to the

secretary of state for filing articles of restatement setting forth the name of the

corporation and the text of the restated articles of incorporation together with a

certificate which states that the restated articles consolidate all amendments into a

single document and, if anew amendment isincluded in the restated articles, which

aso includes the statements required under Section 1-1006.

D. Duly adopted restated articles of incorporation supersede the original

articles of incorporation and all amendments thereto.

E. Thesecretary of state may certify restated articles of incorporation asthe

articles of incorporation currently in effect, without including the certificate

information reguired by Subsection C of this Section.

Source; MBCA §10.07.

81-1008. Amendment pursuant to reorganization

A. A corporation's articles of incorporation may be amended without action

by the board of directors or shareholdersto carry out aplan of reorganization ordered
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or decreed by a court of competent jurisdiction under the authority of alaw of the

United States.

B. Theindividual or individuals designated by the court shall deliver to the

secretary of state for filing articles of amendment setting forth:

(1) The name of the corporation;

(2) The text of each amendment approved by the court;

(3) __The date of the court's order or decree approving the articles of

amendment;

(4) Thetitle of the reorganization proceeding in which the order or decree

was entered; and

(5) A statement that the court had jurisdiction of the proceeding under

federal statute.

C. This Section does not apply after entry of a final decree in the

reorganization proceeding even though the court retains jurisdiction of the

proceeding for limited purposes unrelated to consummation of the reorganization

plan.
Source: MBCA 810.08.

81-1009. Effect of amendment

An amendment to the articles of incorporation does not affect a cause of

action existing against or in favor of the corporation, a proceeding to which the

corporation isaparty, or the existing rights of persons other than shareholders of the

corporation.  An _amendment changing a corporation's name does not abate a

proceeding brought by or against the corporation in its former name.

Source: MBCA 810.09.

SUBPART B. AMENDMENT OF BYLAWS

81-1020. Amendment by board of directors or shareholders

A. A corporation's shareholders may amend or repeal the corporation's

bylaws.
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B. A corporation's board of directors may adopt, amend or repeal the

corporation's bylaws, unless:

(1) The articles of incorporation, Section 1-1021 or, if applicable, Section

1-1022 reserve that power exclusively to the shareholders in whole or part; or

(2) The shareholdersin amending, repealing, or adopting abylaw expressy

provide that the board of directors may not amend, repeal, or reinstate that bylaw.

Source: MBCA §10.20.

81-1021. Bylaw increasing quorum or voting requirement for directors

A. A bylaw that increases a quorum or voting reguirement for the board of

directors may be amended or repealed:

(1) If originally adopted by the shareholders, only by the shareholders, unless

the bylaw otherwise provides;

(2) If adopted by the board of directors, either by the shareholders or by the

board of directors.

B. A bylaw adopted or amended by the shareholdersthat increases aquorum

or voting requirement for the board of directors may provide that it can be amended

or repealed only by a specified vote of either the shareholders or the board of

directors.

C. Action by the board of directors under Subsection A of this Section to

amend or repeal a bylaw that changes the quorum or voting requirement for the

board of directors must meet the same quorum requirement and be adopted by the

same vote reguired to take action under the guorum and voting requirement then in

effect or proposed to be adopted, whichever is greater.

Source: MBCA 810.21.

81-1022. Public corporation bylaw provisions relating to the election of directors

A. Unlessthe articles of incorporation (1) specifically prohibit the adoption

of a bylaw pursuant to this Section, (2) alter the vote specified in Subsection

1-728(A) of this Act, or (3) provide for cumulative voting, apublic corporation may

elect in its bylaws to be governed in the election of directors as follows:
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(1) Each vote entitled to be cast may be voted for or against up to that

number of candidates that is equal to the number of directors to be elected, or a

shareholder may indicate an abstention, but without cumulating the votes;

(2) To beelected, anominee must havereceived aplurdity of the votes cast

by holders of shares entitled to vote in the election at a meeting at which a qguorum

is present, provided that a nominee who is elected but receives more votes against

than for election shall serve as adirector for aterm that shall terminate on the date

that is the earlier of (a) ninety days from the date on which the voting results are

determined pursuant to Paragraph 1-729(B)(5) of this Act or (b) the date on which

an individual is selected by the board of directors to fill the office held by such

director, which selection shall be deemed to constitute thefilling of avacancy by the

board to which Section 1-810 applies. Subject to Paragraph (3) of this Subsection,

anominee who is €l ected but receives more votes against than for election shall not

serve as adirector beyond the ninety-day period referenced above; and

(3) _The board of directors may select any qualified individual to fill the

office held by a director who received more votes against than for e ection.

B. Subsection A of this Section does not apply to an el ection of directors by

avoting group if (1) at the expiration of the time fixed under a provision reguiring

advance notification of director candidates, or (2) absent such aprovision, at atime

fixed by the board of directors which is not more than fourteen days before notice

is given of the meeting at which the election is to occur, there are more candidates

for election by the voting group than the number of directors to be elected, one or

more of whom are properly proposed by shareholders. An individual shall not be

considered a candidate for purposes of this Subsection if the board of directors

determines before the notice of meeting is given that such individual's candidacy

does not create a bonafide election contest.

C. A bylaw €electing to be governed by this Section may be repealed:

(1) If originally adopted by the shareholders, only by the shareholders, unless

the bylaw otherwise provides;
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(2) _If adopted by the board of directors, by the board of directors or the

shareholders.
Source: MBCA 810.22.
PART 11. MERGERS AND SHARE EXCHANGES

81-1101. Definitions

Asused in this Part:

A. "Merger" means a business combination pursuant to Section 1-1102.

B. "Party to amerger” or "party to a share exchange' means any domestic

or foreign corporation or eligible entity that will:

(1) Merge under a plan of merger;

(2) Acquire shares or eligible interests of another corporation or an eligible

entity in a share exchange; or

(3) Haveadll of itssharesor eligibleinterests or al of one or more classes or

series of its shares or eligible interests acquired in a share exchange.

C. "Share exchange' means a business combination pursuant to Section

1-1108.

D. "Survivor" inamerger meansthe corporation or eligible entity into which

one or more other corporations or eligible entities are merged. A survivor of a

merger may preexist the merger or be created by the merger.

Source;: MBCA 8§11.01.
Comment - 2013 Revision

Model Act Comment 4, concerning the meaning of the term "other entity" is
irrelevant under this Act. Comment 4 covered adefined term in an earlier draft of
Model Act Section 11.01 that was changed before final adoption. Compare, 56
Bus.Law. 1633 (2001) (proposed amendments) with 58 Bus.Law. 219 (2002) (final
adoption). Asadopted initsfinal form, the term used in the Model Act to express
the "other entity” concept is "eligible entity." See Section 1.40 (7D). At thetime
that this Act was enacted, the Model Act used the older term in some provisions and
the newer terms in other provisions. This Act uses the term "€eligible entity"
consistently throughout its provisions to identify the types of entities that may enter
with abusiness corporation into amerger, share exchange, domestication, nonprofit
conversion, or entity conversion transaction.
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§1-1102. Merger

A. One or more domestic business corporations may merge with one or

more domestic or foreign business corporations or eligible entities pursuant to aplan

of merger, or two or more eligible entities or foreign business corporations may

merge into a new domestic business corporation to be created in the merger in the

manner provided in this Part.

B. A foreign business corporation, or aforeign digible entity, may beaparty

to amerger with adomestic business corporation, or may be created by the terms of

the plan of merger, only if the merger is permitted by the organic law governing the

foreign business corporation or foreign eligible entity, and only if the requirements

of that law concerning the merger have been satisfied. A domestic €ligible entity

must approve the merger in accordance with the organic law applicableto it.

C. Theplan of merger must include:

(1) The name of each domestic or foreign business corporation or eligible

entity that will merge and the name of the domestic or foreign business corporation

or eligible entity that will be the survivor of the merger;

(2) The terms and conditions of the merqger:;

(3)_ Themanner and basis of converting the shares of each merging domestic

or foreign business corporation and eligible interests of each merging eligible entity

into sharesor other securities, eligibleinterests, obligations, rightsto acquire shares,

other securities or eligibleinterests, or into cash, other property, or any combination

of theforegoing;

(4) The articles of incorporation of any domestic or foreign business or

nonprofit corporation, or the organic_documents of any domestic or foreign

unincorporated entity, to be created by the merger, or if a new domestic or foreign

business or nonprofit corporation or unincorporated entity isnot to be created by the

merger, any amendments to the survivor's articles of incorporation or organic

documents; and
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(5) _Any other provisions required by the laws under which any party to the

merger isorganized or by whichit is governed, or by the articles of incorporation or

organic document of any such party.

D. Terms of aplan of merger may be made dependent on facts objectively

ascertainabl e outside the plan in accordance with Subsection 1-120(K) of this Act.

E. The plan of merger may also include a provision that the plan may be

amended prior to filing articles of merger, but if the shareholders of a domestic

corporation that isaparty to the merger arerequired or permitted to vote on the plan,

the plan must provide that subsequent to approval of the plan by such shareholders

the plan may not be amended to change:

(1) The amount or kind of shares or other securities, eligible interests,

obligations, rightsto acquire shares, other securities or eligibleinterests, or the cash

or other property to be received under the plan by the shareholders of or owners of

gligible interests in any party to the merger;

(2) The articles of incorporation of any corporation, or the organic

documents of any unincorporated entity, that will survive or be created as aresult of

the merger, except for changes permitted by Section 1-1005 or by comparable

provisionsof the organic laws of any such foreign corporation or domestic or foreign

unincorporated entity; or

(3) Any of the other terms or conditions of the plan if the change would

adversely affect such shareholdersin any material respect.

F. Property received through aconditional donation, grant, or devise, or held

in trust or for charitable purposes under the laws of this state by an eligible entity

shall not be diverted by a merger from the object for which it was donated, granted

or devised, except to the extent authorized by acourt judgment based upon principles

of cy pres or approximation.

G. A person who is a member, interest holder, or an affiliate of an eligible

entity with acharitable purpose shall not receive adirect or indirect financial benefit

in connection with amerger to which the eligible entity is a party unless the person
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isitself acharitable corporation or unincorporated entity with a charitable purpose.

This Subsection does not apply to the receipt of reasonable compensation for

services rendered.

Source: MBCA §11.02.
Comments - 2013 Revision

() Subsection (b) of the Model Act appearsto contain an editorial error. It
allows a merger with aforeign business corporation or eligible entity if the foreign
corporation or entity itself permits the merger. This Act corrects the apparent error
by adding aphrasethat refers not to the foreign corporation or entity itself, but rather
to the organic law that governs it. This Act also adds the requirement that the
foreign organization actualy comply with the foreign law that permits its
participation in a merger, thus making explicit what was merely implicit in the
Model Act.

(b) TheModel Act containsan optional Paragraph (b)(1) that providesrules
analogous to the corporate law rulesfor mergersinvolving unincorporated business
organizations. ThisAct replacesthe optional provision with the sentence at the end
of Subsection (B), which requires the domestic eligible entity, i.e., a partnership,
partnership in commendam or LL C, to comply with the organic law applicabletoit.
Theorganiclaw governingthemerger of apartnership or partnership in commendam
is set forth in R.S. 9:3441-3447, while that governing LLC mergersis set forth in
R.S. 12:1357-1362.

(c) This Act modifies the anti-diversion rule in Model Act Subsection (f)
dlightly by replacing itsreferenceto aparticular cy presor anti-diversion statutewith
areferenceto thelegal principlesof cy presmoregenerally, whether those principles
are expressed in particular statutes, such as R.S. 9:2331, or the civil law doctrine of
approximation. See, e.g., Succession of Mizell, 468 So.2d 1371 (La. App. 1st Cir.
1985), rev'd on other grounds, 475 So.2d 765 (1985); AdaC. Pollock-Blundon Assn,
Inc. v. Evans Helrs, 273 So0.2d 552 (La. App. 1st Cir. 1973). Because Subsection
(D) isdesigned merely to include cy pres principles by reference, and not to state any
independent or fixed understanding of those principles, the Subsection doesnot limit
itself to any particular statutory or jurisprudential formulation of the controlling
rules.

(d) Subsection (G) is based on Section 9.03 of the Model Nonprofit
Corporation Act and was added to this Act as a complement to Subsection (F) to
prevent the misuse of assets held for charitable purposes. The term "charitable”
means the same thing in Subsection (F) asit does under federal income tax law.

(e) The Model Act Official Comment to Section 11.02 contains several
references to an "other entity,” aterm used in an earlier draft of the Model Act that
was changed before final adoption to the term "eligible entity." Compare, 56
Bus.Law. 1633 (2001) (proposed amendments) with 58 Bus.Law. 219 (2002) (final
adoption). The Model Act sometimes uses the older term and sometimes the newer
term. ThisAct consistently usesthe newer term "eligibleentity” in place of the older
one. Also, because the term "eligible entity,” unlike the term it replaced, includes
both domestic and foreign forms of entity, Model Act references to "domestic or
foreign eligible entities' have been corrected to eliminate the redundancy.
References to "foreign eligible entities’ or "domestic eligible entities’ have been
retained where appropriate to indicate the narrower category of eligible entity
intended.
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81-1103. Share exchange

A. Through a share exchange:

(1) A domestic corporation may acquire all of the shares of one or more

classes or series of shares of another domestic or foreign corporation, or all of the

interests of one or more classes or series of interests of an dligibleentity, in exchange

for shares or other securities, eligible interests, obligations, rights to acquire shares,

or other securities, or for cash, other property, or any combination of the foregoing,

pursuant to a plan of share exchange, or

(2) All of the shares of one or more classes or series of shares of adomestic

corporation may be acquired by another domestic or foreign corporation or €ligible

entity, in exchangefor sharesor other securities, eligibleinterests, obligations, rights

to acquire shares or other securities, or for cash, other property, or any combination

of the foregoing, pursuant to a plan of share exchange.

B. A foreign corporation or foreign eligible entity may be a party to a share

exchange only if the share exchange is permitted by the organic law governing the

foreign corporation or foreign eigible entity and only if the requirements of that law

concerning the share exchange have been satisfied.

C. Theplan of share exchange must include:

(1) The name of each corporation or €ligible entity whose shares or interests

will be acquired and the name of the corporation or eligible entity that will acquire

those shares or interests;

(2) _The terms and conditions of the share exchange;

(3) The manner and basis of exchanging shares of a corporation or interests

in an eligible entity whose shares or interests will be acquired under the share

exchange into shares or other securities, eligible interests, obligations, rights to

acquire shares or other securities, or into cash, other property, or any combination

of the foregoing; and
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(4) _Any other provisions required by the laws under which any party to the

share exchange is organized or by the articles of incorporation or organic document

of any such party.

D. Terms of a plan of share exchange may be made dependent on facts

objectively ascertainable outside the plan in accordance with Subsection 1-120(K)

of this Act.

E. The plan of share exchange may also include a provision that the plan

may be amended prior to filing articles of share exchange, but if the shareholders of

adomestic corporation that is aparty to the share exchange are required or permitted

to vote on the plan, the plan must provide that subseguent to approval of the plan by

such shareholders the plan may not be amended to change:

(1) The amount or kind of shares or other securities, interests, obligations,

rights to acquire shares, other securities or interests, or the cash or other property, to

be issued by the corporation or to be received under the plan by the shareholders of

or owners of interests in any party to the share exchange; or

(2) Any of the other terms or conditions of the plan if the change would

adversely affect such shareholdersin any material respect.

F. Section 1-1103 does not limit the power of any person to acquire shares

of another corporation or interestsin an eligible entity in a transaction other than a

share exchange.

Source: MBCA 811.03.
Comments - 2013 Revision

(@) Inan apparent error of terminology, the Model Act uses the term "other
entity” (instead of "eligible entity") in this Section and its comments to refer to
unincorporated businessorgani zationsand nonprofit corporations. Theerror appears
due to achange in terminology between the text originally proposed and that finally
adopted in dealing with such entities in Sections 11.01 and 11.02. Compare, 56
Bus.Law. 1633 (2001) (proposed amendments) with 58 Bus.Law. 219 (2002) (final
adoption). Reflecting the final terminology, this Act substitutes the term "eligible
entity," defined in Section 1-140(7B), for "other entity” throughout Section 1-1104
and its Official Comments. Also, because the term "éligible entity" includes both
domestic and foreign formsof entity, Model Act referencesto " domestic and foreign
other entities’ have been corrected to eliminate the redundancy. References to
"foreign eligible entities" or "domestic eligible entities' have been retained where
appropriate to indicate the narrower category of eligible entity intended.
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(b) Subsection (b) of the Model Act appearsto contain an editoria error. It
allows a share exchange with aforeign business corporation or eligible entity if the
foreign corporation or entity itself permitsthe share exchange. ThisAct correctsthe
apparent error by adding a phrase that refers not to the foreign corporation or entity
itself, but rather to the organic law that governs it. This Act also adds the
requirement that the foreign organization actually comply with the foreign law that
permitsits participation in a share exchange, thus making explicit what was merely
implicit in the Model Act.

(c) The Model Act provides in Subsection (f) that Section 11.03 does not
affect the power of a domestic corporation to acquire shares or interests outside of
ashare exchange. Thelimitation of the statement to domestic corporationsislikely
dueto thelimited scope of Section 11.03 itself, which reaches only share exchanges
that involve adomestic corporation. Nevertheless, to avoid the unintended negative
implication that Section 11.03 might affect acquisitions by persons other than a
domestic corporation, this Act broadens the statement in Subsection (f) to make it
applicable to acquisitions outside a share exchange by any person.

81-1104. Action on aplan of merger or share exchange

In the case of a domestic corporation that is a party to a merger or share

exchange:

A. The plan of merger or share exchange must be adopted by the board of

directors.

B. Except asprovided in Subsection G of this Section and in Section 1-1105,

after adopting the plan of merger or share exchange the board of directors must

submit the plan to the shareholders for their approval. The board of directors must

asotransmit to the sharehol dersarecommendati on that the sharehol ders approvethe

plan, unless (1) the board of directors makes a determination that because of

conflicts of interest or other special circumstances it should not make such a

recommendation or (2) Section 1-826 applies. If either (1) or (2) apply, the board

must transmit to the shareholders the basis for so proceeding.

C. Theboard of directors may condition its submission of the plan of merger

or share exchange to the shareholders on any basis.

D. If the plan of merger or share exchangeis required to be approved by the

shareholders, and if the approval is to be given at a meeting, the corporation must

notify each shareholder, whether or not entitled to vote, of the meeting of

shareholders at which the planisto be submitted for approval. The notice must state

that the purpose, or one of the purposes, of the meeting is to consider the plan and
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must_contain_or be accompanied by a copy or summary of the plan. If the

corporation isto be merged into an existing corporation or eligible entity, the notice

shall also include or be accompanied by a copy or summary of the articles of

incorporation or organizational documents of that corporation or eligible entity. If

the corporation is to be merged into a corporation or eligible entity that is to be

created pursuant to the merger, the notice shall include or be accompanied by acopy

or asummary of the articles of incorporation or organizational documents of the new

corporation or eligible entity.

E. Unless the articles of incorporation, or the board of directors acting

pursuant to Subsection C of this Section, requiresagreater vote, approval of theplan

of merger or share exchange requires the approval of at least amajority of the votes

entitled to be cast on the plan, and, if any class or series of sharesis entitled to vote

as a separate group on the plan of merger or share exchange, the approval of each

such separate voting group at a meeting by at least a majority of the votes entitled

to be cast on the merger or share exchange by that voting group.

F. Separate voting by voting groupsis required:

(1) On aplan of merger, by each class or series of shares that:

(a) _Are to be converted under the plan of merger into other securities,

interests, obligations, rights to acquire shares, other securities or interests, or into

cash, other property, or any combination of the foregoing; or

(b) Would be entitled to vote as a separate group on a provision in the plan

that, if contained in a proposed amendment to articles of incorporation, would

require action by separate voting groups under Section 1-1004;

(2) _On aplan of share exchange, by each class or series of sharesincluded

in the exchange, with each class or series constituting a separate voting group; and

(3) On aplan of merger or share exchange, if the voting group is entitled

under the articles of incorporation to vote as a voting group to approve a plan of

merger or share exchange.
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G. Unless the articles of incorporation otherwise provide, approva by the

corporation's shareholders of aplan of merger or share exchange is not required if:

(1) The corporation will survive the merger or is the acquiring corporation

in ashare exchange;

(2) Except for amendments permitted by Section 1-1005, its articles of

incorporation will not be changed:

(3) _Each shareholder of the corporation whose shares were outstanding

immediately before the effective date of the merger or share exchange will hold the

same number of shares, with identical preferences, limitations, and relative rights,

immediately after the effective date of change; and

(4) Theissuanceinthe merger or share exchange of sharesor other securities

convertible into or rights exercisable for shares does not require a vote under

Subsection 1-621(F) of this Act.

H. If asaresult of amerger or share exchange one or more shareholders of

a domestic corporation would become subject to owner liability for the debts,

obligationsor liabilities of any other person or entity, approval of the plan of merger

or shareexchange shall reguirethe execution, by each such shareholder, of aseparate

written consent to become subject to such owner liability.

Source: MBCA §11.04.
Comment - 2013 Revision

Model Act Subsection (f) requiresthat sharehol ders approveaplan of merger
or share exchange by amajority of votes cast at ameeting at which at which at least
amajority of thevotesentitled to be cast onthe planispresent in person or by proxy,
plus separate approvals by voting groups that are entitled to vote separately on the
plan using the same quorum and majority-of-votes-cast standards. This Act
increases the vote required for approval of aplan of merger from amajority of votes
cast to amagjority of the shares entitled to vote. Because the higher voting standard
can be achieved only if the quorum requirement of the Model Act is also satisfied,
the Model Act's separate reference to arequired quorum is eliminated.

81-1105. Merger between parent and subsidiary or between subsidiaries

A. A domestic parent corporation that owns shares of a domestic or foreign

subsidiary corporation that carry at |east ninety percent of the voting power of each

class and series of the outstanding shares of the subsidiary that have voting power
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may merge the subsidiary into itsaelf or into another such subsidiary, or merge itself

into the subsidiary, without the approval of the board of directors or shareholders of

the subsidiary, unless the articles of incorporation of any of the corporations

otherwise provide, or unless, in the case of a foreign subsidiary, approval by the

subsidiary's board of directors or shareholdersis required by the laws under which

the subsidiary is organized.

B. If under Subsection A of this Section approval of a merger by the

subsidiary'sshareholdersisnot required, the parent corporation shall, withinten days

after the effective date of the merger, notify each of the subsidiary's shareholdersthat

the merger has become effective.

C. Except as provided in Subsections A and B of this Section, a merger

between a parent and asubsidiary shall be governed by the provisions of Part 11 of

this Act applicable to mergers generaly.

Source: MBCA §11.05.

81-1106. Articles of merger or share exchange

A. After aplan of merger or share exchange has been adopted and approved

as required by this Act, articles of merger or share exchange shall be signed on

behalf of each party to the merger or share exchange by any officer or other duly

authorized representative. The articles shall set forth:

(1) The names of the parties to the merger or share exchange;

(2) If the articles of incorporation of the survivor of a merger are amended,

or if anew corporation is created as a result of a merger, the amendments to the

survivor's articles of incorporation or the articles of incorporation of the new

corporation;

(3)__If the plan of merger or share exchange required approval by the

shareholders of a domestic corporation that was a party to the merger or share

exchange, a statement that the plan was duly approved by the shareholders and, if

voting by any separate voting group was required, by each such separate voting

group, in the manner required by this Act and the articles of incorporation;
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(4) If the plan of merger or share exchange did not require approval by the

shareholders of a domestic corporation that was a party to the merger or share

exchange, a statement to that effect; and

(5) Asto each €ligible entity or foreign corporation that was a party to the

merger or share exchange, a statement that the participation of the eligible entity or

foreign corporation was duly authorized asreguired by theorganic law of the€ligible

entity or corporation.

B. Articles of merger or share exchange shall be delivered to the secretary

of state for filing by the survivor of the merger or the acquiring corporation in a

share exchange, and shall take effect at the effectivetime provided in Section 1-123.

Articles of merger or share exchangefiled under this Section may be combined with

any filing required under the organic law of any domestic eligible entity involved in

the transaction if the combined filing satisfies the requirements of both this Section

and the other organic law.

C. Within thirty days of the date that articles of merger take effect, a

duplicate original or certified copy of the articles shall be filed in the conveyance

records of each parish in this state in which any of the parties to the merger has

immovable property.

Source: MBCA 811.06.
Comments - 2013 Revision

(@) ThisAct addsanew Subsection (C) tothe Model Act provision, toretain
therulein prior law that required a parish-level filing of merger documentsin those
parishesinwhich one or more partiesto the merger owned immovableproperty. The
earlier requirement that the merger documents also be filed in any parish in which
any of the merger parties had its registered office has been eliminated.

(b) The duplicate filing requirement in Subsection (C) does not apply to
articles of share exchange because a share exchange does not change the ownership
of immovable property by the partiesto the share exchange.

(c) Under Civil Code Art. 3347, an instrument is "filed with the recorder”
when the recorder acceptsit for filing in his office.

Page 189 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

HLS 13RS-606 ORIGINAL

HB NO. 408

81-1107. Effect of merger or share exchange

A. When amerger becomes effective:

(1) The corporation or eligible entity that is designated in the plan of merger

as the survivor continues or comes into existence, as the case may be;

(2) The separate existence of every corporation or eligible entity that is

merged into the survivor ceases;

(3) _All property owned by, and every contract right possessed by, each

corporation or €ligible entity that merges into the survivor is vested in the survivor

without any transfer, assignment, reversion or impairment;

(4) All liahilities of each corporation or igibleentity that ismerged into the

survivor are vested in the survivor;

(5) The name of the survivor may, but need not be, substituted in any

pending proceeding for the name of any party to the merger whose separate existence

ceased in the merger;

(6) The articles of incorporation or organic documents of the survivor are

amended to the extent provided in the plan of merger;

(7)_The articles of incorporation or organic documents of a survivor that is

created by the merger become effective;

(8) The shares of each corporation that is a party to the merger, and the

interests in an eligible entity that is a party to a merger, that are to be converted

under the plan of merger into shares, dligibleinterests, obligations, rightsto acquire

securities, other securities, or eligible interests, or into cash, other property, or any

combination of the foregoing, are converted, and the former holders of such shares

or eligible interests are entitled only to the rights provided to them in the plan of

merger or to any rights they may have under Part 13 of this Act or the organic law

of the ligible entity; and

(9) Thesurvivor possesses all therights, licenses, privileges, and franchises

possessed by each of the parties to the merger, except that the survivor does not

possess any right, license, privilege, or franchise that:
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(a) Thesurvivor isingligible to possess or to exercise; or

(b) Doesnot survive amerger because of aprovision to that effect in the law

or administrative rules under which theright, license, privilege, or franchiseis held

at the time of the merger.

B. When a share exchange becomes effective, the shares of each domestic

corporation that areto be exchanged for shares or other securities, eligibleinterests,

obligations, rightsto acquire shares, other securitiesor eligibleinterests, or for cash,

other property, or any combination of the foregoing, are entitled only to the rights

provided to them in the plan of share exchange or to any rights they may have under

Part 13 of this Act.

C. A person who becomes subject to owner liability for some or all of the

debts, obligationsor liabilities of any entity asaresult of amerger or share exchange

shall have owner liability only to the extent provided in the organic |law of the entity

and only for those debts, obligations and liabilities that arise after the effectivetime

of the articles of merger or share exchange.

D. Upon a merger becoming effective, a foreign corporation, or a foreign

eligible entity, that is the survivor of the merger remains:

(1) Obligated under thelaws of this state to pay promptly the amount, if any,

to which sharehol ders of each domestic corporation who exercise appraisal rightsare

entitled under Part 13 of this Act; and

(2) Subject to the personal jurisdiction of the courts of this state in

accordance with R.S. 13:3201, and to service of process in accordance with law.

E. The effect of a merger or share exchange on the owner liability of a

person who had owner liability for some or all of the debts, obligations or liabilities

of aparty to the merger or share exchange shall be asfollows:

(1) The merger or share exchange does not discharge any owner liability

under the organic law of the entity in which the person was a shareholder or interest

holder to the extent any such owner liability arose before the effective time of the

articles of merger or share exchange.
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(2) The person shall not have owner liability under the organic law of the

entity in which the person was ashareholder or interest holder prior to the merger or

share exchangefor any debt, obligation or liability that arises after the effectivetime

of the articles of merger or share exchange.

(3) The provisions of the organic law of any entity for which the person had

owner liability before the merger or share exchange shall continue to apply to the

collection or discharge of any owner liability preserved by Paragraph (1) of this

Subsection, asif the merger or share exchange had not occurred.

(4) Theperson shall havewhatever rights of contribution from other persons

areprovided by the organiclaw of the entity for which the person had owner liability

with respect to any owner liability preserved by Paragraph (1) of this Subsection, as

if the merger or share exchange had not occurred.

F. For purposes of service of process under Paragraph (D)(2) of this

Subsection, aforeign eligible entity that is a survivor of amerger may be served in

accordance with the rules applicabl e to service of process on aforeign corporation,

(1) The survivor were aforeign corporation; and

(2) Each of following persons were a director of that corporation:

(@) A general partner if the survivor is a partnership of any kind;

(b) A member if the survivor is a member-managed limited liability
company:;

(c) A manager if the survivor is a manager-managed limited liability
company; and

(d) A person holding managerial authority in the survivor, regardless of the

form of the surviving entity, that is Similar to that of an officer or director of a

domestic busi ness corporation.

Source; MBCA §11.07.
Comments - 2013 Revision

(@) ThisAct addsanew Paragraph (9) to Subsection (a), to retain therulein
prior law that the survivor of a merger holds all of the rights, privileges and
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franchises held by each of the parties to the merger. Prior law restricted the
operation of the rule to those objects or functions for which a domestic business
corporation could be formed. Because the survivor of amerger under this Act may
be something other than adomestic corporation, and because the prior limitation did
not yield even to contrary provision in the controlling licensing laws, the limitation
of therulein Paragraph (A)(9) has been broadened in thisAct from that in prior law.
Under the broader limitation, the survivor does not possess the rights and licenses
of the merging parties under two circumstances: (1) the survivor would beineligible
to hold the right or license or (2) the licensing or regulatory law applicable to the
activity or business in question precludes the right or license from surviving a
merger. Hence, asageneral matter, Paragraph (A)(9) isdesigned to let the survivor
of a merger continue to operate al of the businesses that were engaged in by the
merging parties before the merger, without triggering the need for new license
applicationsor approvals merely because the licensing or regulatory body may deem
the survivor of the merger not to be the same legal person as the merged company.
A survivor becomes alicensee through a merger with alicensed party not by means
of transfer but by operation of law, subject only to the exceptions stated in (A)(9).
The exceptionsin (A)(9) are designed not to permit a merger party that would be
ineligible for a particular form of license or franchise to acquire one through a
merger (as in a merger between a bank and an ordinary business corporation in
which the business corporation survived and claimed theright to operate abank), and
toyield to more specific provisions on the subject that may exist in agiven licensing
or regulatory scheme.

(b) Model Act Paragraph (d)(1) providesthat aforeign survivor of amerger
is deemed to appoint the secretary of state as its agent for service of processin a
proceeding to enforce the appraisal rights of shareholders of any domestic
corporations that were parties to the merger. Because service on the secretary of
stateisalast-resort mechanism for serving foreign entitiesunder Louisianalaw, this
Act modifies (d)(1) to say simply that service of process may be carried out in
accordance with law. The Code of Civil Procedure (supplemented by reference to
provisions of thelong arm statute, R.S. 13:3201-3207) providestherulesfor service
of process. Therulesfor domestic and foreign corporations are stated in Arts. 1261
and 1262, for partnershipsin Art. 1263, for unincorporated associationsin Art. 1264,
and for domestic and foreign limited liability companiesin Arts. 1266 and 1267.

(c) Therulesinthe Code of Civil Procedurefor service of processonforeign
entities are well-developed and similar with respect to corporations and LLCs. The
partnership and unincorporated associ ation rules, however, aremoreabbreviated and
may not apply or work as well as the corporate rules would work in dealing with
foreign partnerships and other foreign entities that do not fit well into any of the
listed categories of organizations. This Act addresses those problemsin the context
of appraisal rights suits by adding a new Subsection (F). Subsection (F) provides
that, for purposes of service under Paragraph (D)(1), all foreign eligible entities are
treated asforeign corporations, and those who hold manageria authority inaforeign
eligible entity comparable to that of a corporate officer or director are treated as
directors. Combining the rules in Subsection (F) with those in Code of Civil
Procedure Arts. 1261 and 1262, all forms of foreign eligible entities may be served
processin asuit to enforce appraisal rights through personal service on aregistered
agent of the entity or, if no registered agent can be served, then by personal service
on any of thedirectorsor director-like participantsin the organization or on an entity
employee of suitable age and discretion at any place wheretheforeign eligible entity
regularly does business, or by service (typically by registered or certified mail) in
accordance with the long arm statute or, finally, failing al those other efforts, by
service on the secretary of state.
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81-1108. Abandonment of a merger or share exchange

A. Unlessotherwise provided in aplan of merger or share exchangeor inthe

laws under which an eligible entity or foreign business corporation that is a party to

amerger or ashare exchange is organized or by which it is governed, after the plan

has been adopted and approved as required by this Part, and at any time before the

merger or share exchange has become effective, it may be abandoned by a domestic

business corporation that is a party thereto without action by its shareholders in

accordance with any procedures set forth in the plan of merger or share exchangeor,

if no such procedures are set forth in the plan, in the manner determined by the board

of directors, subject to any contractual rights of other parties to the merger or share

exchange.

B. If amerger or share exchange is abandoned under Subsection A of this

Section after articles of merger or share exchange have been filed with the secretary

of state but before the merger or share exchange has become effective, a statement

that_the merger or share exchange has been abandoned in accordance with this

Section, signed on behalf of a party to the merger or share exchange by an officer or

other duly authorized representative, shall be delivered to the secretary of state for

filing prior to the effective date of the merger or share exchange. Upon filing, the

statement shall take effect and the merger or share exchange shall be deemed

abandoned and shall not become effective.

Source: MBCA 811.08.

PART 12. DISPOSITION OF ASSETS

81-1201. Disposition of assets not requiring shareholder approval

No approva of the shareholders of a corporation is required, unless the

articles of incorporation otherwise provide:

(1) To <dl, lease, exchange, or otherwise dispose of any or al of the

corporation's assets in the usual and regular course of business;
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(2) Tomortgage, pledge, dedicateto the repayment of indebtedness (whether

with or without recourse), or otherwise encumber any or al of the corporation's

assets, whether or not in the usual and regular course of business;

(3) To transfer any or all of the corporation's assets to one or more

corporations or other entities all of the shares or interests of which are owned by the

corporation; or

(4) Todistribute assets pro ratato the holders of one or more classesor series

of the corporation's shares, provided that the distribution does not violate the rights

of any class or series of shares.

Source;: MBCA 8§12.01.
Comment - 2013 Revision

This Act adds arequirement to the rule in Model Act Paragraph (4) that the
distribution be made without violating the rights of any class or series of shares.

81-1202. Shareholder approval of certain dispositions

A. A sale lease, exchange, or other disposition of assets, other than a

disposition described in Section 1-1201, requires approval of the corporation's

shareholders if the disposition would |eave the corporation without a significant

continuing business activity. |f a corporation retains a business activity that

represented at |east twenty-five percent of total assets at the end of the most recently

completed fiscal year, and twenty-five percent of either income from continuing

operations before taxes or revenues from continuing operations for that fiscal year,

in each case of the corporation and its subsidiaries on a consolidated basis, the

corporation will conclusively be deemed to have retained a significant continuing

business activity.

B. A disposition that requires approval of the shareholders under Subsection

A of this Section shall be initiated by a resolution by the board of directors

authorizing the disposition. After adoption of such a resolution, the board of

directorsshall submit the proposed disposition to the sharehol dersfor their approval.

Theboard of directors shall also transmit to the shareholders arecommendation that

the shareholders approve the proposed disposition, unless (1) the board of directors
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makes a determination that because of conflicts of interest or other specia

circumstances it should not make such a recommendation, or (2) Section 1-826

applies. If either (1) or (2) applies, the board of directors shall transmit to the

shareholders the basis for so proceeding.

C. The board of directors may condition its submission of a disposition to

the shareholders under Subsection B of this Section on any basis.

D. If adisposition is required to be approved by the shareholders under

Subsection A of this Section, and if the approval is to be given at a meeting, the

corporation shall notify each shareholder, whether or not entitled to vote, of the

meeting of shareholdersat which thedispositionisto be submitted for approval. The

notice shall state that the purpose, or one of the purposes, of the meeting is to

consider the disposition and shall contain adescription of the disposition, including

the terms and conditions thereof and the consideration to be received by the

corporation.

E. Unless the articles of incorporation or the board of directors acting

pursuant to Subsection C of this Section reguires a greater vote, the approval of a

disposition by the shareholders shall requirethe approval of at |least amajority of the

votes entitled to be cast on the disposition.

F. After a disposition has been approved by the shareholders under

Subsection B of this Section, and at any time before the disposition has been

consummeated, it may be abandoned by the corporation without action by the

shareholders, subject to any contractual rights of other parties to the disposition.

G. A disposition of assetsin the course of dissolution under Part 14 of this

Act is not governed by this Section.

H. The assetsof adirect or indirect consolidated subsidiary shall be deemed

the assets of the parent corporation for the purposes of this Section.

Source;: MBCA §12.02.
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Comment - 2013 Revision
This Act modifies Model Act Subsection (€) to increase the vote required to
approve acovered disposition of assetsfrom amajority of the votes cast at ameeting
with at least a mgjority quorum, to amajority of all votes entitled to be cast.

PART 13. APPRAISAL RIGHTS

SUBPART A. RIGHT TO APPRAISAL AND PAYMENT FOR SHARES

81-1301. Definitions

In this Part:

(1) "Affiliate" meansaperson that directly or indirectly through one or more

intermediaries controls, is controlled by, or is under common control with another

person or is asenior executive thereof. For purposes of Subsection 1-1302(B)(4) of

this Act, an entity is deemed to be an affiliate of its senior executives.

(2) "Beneficia shareholder" means a person who is the beneficial owner of

shares held in avoting trust or by a nominee on the beneficial owner's behalf.

(3) "Corporation" means the issuer of the shares held by a shareholder

demanding appraisal and, for matters covered in Sections 1-1322 through 1-1331,

includes the surviving entity in amerger.

(4) "Fair value" means the value of the corporation's shares determined:

(a) Immediately before the effectuation of the corporate action to which the

shareholder objects;

(b) Using customary and current val uation conceptsand techniquesgenerally

employed for similar businessesin the context of the transaction requiring appraisal ;

and

(c) Without discounting for lack of marketability or minority status except,

if appropriate, for amendments to the articles pursuant to Subsection 1-1302(A)(5)

of this Act.

(5) "Interest” means interest from the effective date of the corporate action

until the date of payment, at the rate of judicial interest.

(5.1) "Interested transaction” means a corporate action described in

Subsection 1-1302(A) of this Act involving an interested person in which any of the
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shares or assets of the corporation are being acquired or converted. Asused in this

(a) "Interested person” means aperson, or an affiliate of aperson, who at any

time during the one-year period immediately preceding approval by the board of

directors of the corporate action:

(i) Wasthe beneficial owner of twenty percent or more of the voting power

of the corporation, other than as owner of excluded shares;

(ii) Had the power, contractually or otherwise, other than as owner of

excluded shares, to cause the appointment or el ection of twenty-five percent or more

of the directors to the board of directors of the corporation; or

(iii) Was a senior executive or director of the corporation or a senior

executive of any affiliate thereof, and that senior executive or director will receive,

as aresult of the corporate action, afinancial benefit not generally availableto other

shareholders as such, other than:

(A) Employment, consulting, retirement, or similar benefits established

separately and not as part of or in contemplation of the corporate action; or

(B) Employment, consulting, retirement, or similar benefits established in

contemplation of, or as part of, the corporate action that are not more favorable than

those existing before the corporate action or, if more favorable, that have been

approved on behalf of the corporation in the same manner asis provided in Section

1-862; or

(C)_In the case of adirector of the corporation who will, in the corporate

action, become a director of the acquiring entity in the corporate action or one of its

affiliates, rights and benefits as a director that are provided on the same basis as

those afforded by the acquiring entity generally to other directors of such entity or

such affiliate.

(b) "Beneficial owner" meansany personwho, directly or indirectly, through

any contract, arrangement, or understanding, other than a revocable proxy, has or

shares the power to vote, or to direct the voting of,, shares; except that a member of
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anational securities exchange is not deemed to be a beneficial owner of securities

held directly or indirectly by it on behalf of another person solely because the

member isthe record holder of the securitiesif the member is precluded by therules

of the exchange from voting without instruction on contested matters or matters that

may affect substantially the rights or privileges of the holders of the securitiesto be

voted. When two or more persons agree to act together for the purpose of voting

their shares of the corporation, each member of the group formed thereby is deemed

to have acquired beneficial ownership, as of the date of the agreement, of al voting

shares of the corporation beneficially owned by any member of the group.

(c) "Excluded shares' means shares acquired pursuant to an offer for all

shares having voting power if the offer was made within one year prior to the

corporate action for consideration of the same kind and of a value equal to or less

than that paid in connection with the corporate action;

(6) "Preferred shares' means aclass or series of shares whose holders have

preference over any other class or series with respect to distributions.

(7) "Record shareholder" means the person in whose name shares are

registered in the records of the corporation or the beneficial owner of shares to the

extent of the rights granted by a nominee certificate on file with the corporation.

(8) "Senior executive' means the chief executive officer, chief operating

officer, chief financial officer, and anyone in charge of a principal business unit or

function.

(9) _"Shareholder" means both a record shareholder and a beneficial

shareholder.
Source: MBCA 813.01
Comment - 2013 Revision

The Model Act excludes so-called "short form mergers' from its definition
of "interested transaction™ in Paragraph (5.1). A short form merger isamerger that
is carried out between a ninety percent or greater parent company and one or more
of its subsidiaries, or among one or more ninety-percent-or-greater subsidiaries of
the same parent. See Section 11.05 (a). (The merger iscalled "short form" because
it may be carried out without the approval of either the board or shareholders of the
subsidiary. 1d.) The purpose of the "interested transaction” definition isto prevent
the defined transaction from qualifying for the so-called "market out" exception that
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makes appraisal rights unavailablein transactionsin which they would otherwise be
provided.

This Act removesthe exclusion of short form mergersfrom the definition of
"interested transaction” so that short form mergers may be treated as "interested
transactions' in the sameway as ordinary mergersif they otherwisefit the definition
in Paragraph (5.1). The effect isto make appraisal rights available, and the market
out exception unavailable, in a short form mergers that qualifies as an interested
transaction.

The Model Act's removal of short form mergers from the definition of an
interested transaction is puzzling because a short form merger is one of the clearest
examples imaginable of a conflicting-interest transaction. It allows a parent
company to dictate unilaterally to aninety-percent subsidiary the termsunder which
amerger with the subsidiary will occur, without even the formality of an approving
vote by the subsidiary's board or shareholders.

Theonly setting in which amarket-out exception for ashort-term merger (or,
indeed, for any parent-subsidiary merger) is justified is in a two-step cash (or
public-shares) transaction in which the terms are set by market forces in the first
step, and then carried through to the second step short-form merger as well. A
typica example would be an unrelated acquirer making an all-shares cash tender
offer that resulted in the acquisition of at least a mgority of the target's shares,
followed soon thereafter by a second-step merger at the same price, paidin cash, as
that provided in the tender offer. In that kind of transaction, the usual justifications
for the market out exception, i.e., liquidity and a market-set price, are met.

But the Model Act deals with that form of transaction elsewhere, through
more narrowly-tailored provisions. Ingeneral, without the exception for short form
mergers that this Act rejects, a parent company is an interested person because it
owns twenty percent or more of the subsidiary's shares. See Section
13.01(5.1)(i)(A). However, in calculating the percentage of shares owned by the
parent, so-called "excluded shares' are not counted. Excluded shares are sharesthat
are acquired in an all-shares offer within one year of the date of amerger, aslong as
the merger terms provide at least the same price, paid in the same form, as offered
in the first-step deal. See Subparagraph (5.1)(iii). Hence, a bidder that acquired
control of atarget through afirst-stage cash tender offer would not be treated as an
interested person in a second-stage merger (whether short form or ordinary), aslong
as the merger occurred within a year and on the same terms as the tender offer.
(Note, however, that two-step management buyout could not use the excluded share
concept to avoid being treated as an "interested transaction.” Another provision,
Clause (5.1)(i)(C), would independently cause that kind of transaction to be treated
as an "interested transaction” if the transaction otherwise fit the terms of that
provision.)

Because the "excluded shares" definition deals appropriately with the kinds
of mergers in which the market out exception should apply, this Act rejects the
general exception for short form mergers provided by the Model Act in Subsection
(5.2).

81-1302. Right to appraisal

A. A shareholder is entitled to appraisal rights, and to obtain payment of the

fair value of that shareholder's shares, in the event of any of the following corporate
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(1) Consummation of a merger to which the corporation is a party (a) if

shareholder approval is reguired for the merger by Section 1-1104. except that

appraisal rights shall not be available to any shareholder of the corporation with

respect to shares of any class or series that remain outstanding after consummation

of the merger or (b) if the corporation is asubsidiary and the merger is governed by

Section 1-1105;

(2) _Consummation of a share exchange to which the corporation is a party

as the corporation whose shares will be acquired, except that appraisal rights shall

not be available to any shareholder of the corporation with respect to any class or

series of shares of the corporation that is not exchanged;

(3) Consummation of a disposition of assets pursuant to Section 1-1202

except that appraisal rights shall not be available to any shareholder of the

corporation with respect to shares of any class or seriesif (a) under the terms of the

corporate action approved by the shareholders there is to be distributed to

shareholdersin cash its net assets, in excess of areasonable amount reserved to meet

claims of the type described in Sections 1-1406 and 1-1407, (i) within one year after

the shareholders approval of the action and (ii) in accordance with their respective

interestsdetermined at thetime of distribution, and (b) thedisposition of assetsisnot

an interested transaction;

(4) An amendment of the articles of incorporation with respect to aclass or

series of shares that reduces the number of shares of aclass or series owned by the

shareholder to afraction of ashare if the corporation has the obligation or right to

repurchase the fractional share so created:;

(5) Any other amendment to the articles of incorporation, merger, share

exchange or disposition of assets to the extent provided by the articles of

incorporation, bylaws or aresolution of the board of directors;

(6) Consummation of a domestication if the shareholder does not receive

sharesin the foreign corporation resulting from the domestication that havetermsas

favorable to the shareholder in all material respects, and represent at |east the same
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percentage interest of the total voting rights of the outstanding shares of the

corporation, as the shares held by the shareholder before the domestication:

(7) _Consummation of a conversion of the corporation to nonprofit status

pursuant to Subpart 9C of this Act; or

(8) Consummation of aconversion of the corporation to an unincorporated

entity pursuant to Subpart 9E of this Act.

B. Notwithstanding Subsection A of this Section, theavailability of appraisal

rights under Paragraphs (A)(1), (2), (3), (4), (6) and (8) of this Subsection shall be

limited in accordance with the following provisions:

(1) Appraisal rights shall not be available for the holders of shares of any

class or series of shareswhichiis:

(a) A covered security under Section 18(b)(1)(A) or (B) of the Securities Act

of 1933, as amended; or

(b) Tradedin an organized market and hasat | east two thousand shareholders

and amarket value of at least twenty million dollars (exclusive of the value of such

shares held by the corporation's subsidiaries, senior_executives, directors and

beneficial shareholders owning more than ten percent of such shares); or

(c) Issued by an open end management investment company registered with

the Securities and Exchange Commission under the Investment Company Act of

1940 and may be redeemed at the option of the holder at net asset value.

(2) The applicability of Paragraph (B)(1) of this Subsection shall be

determined as of:

(a) The record date fixed to determine the shareholders entitled to receive

notice of the meeting of shareholders to act upon the corporate action requiring

appraisal rights; or

(b) The day before the effective date of such corporate action if thereis no

meeting of shareholders.

(3) Paragraph (B)(1) of this Subsection shall not be applicable and appraisal

rights shall be available pursuant to Subsection A of this Section for the holders of

Page 202 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

HLS 13RS-606 ORIGINAL

HB NO. 408

any class or series of shares (a) who are required by the terms of the corporate action

requiring appraisal rightsto accept for such shares anything other than cash or shares

of any class or any series of shares of any corporation, or any other proprietary

interest of any other entity, that satisfies the standards set forth in Paragraph (B)(1)

of this Subsection at the time the corporate action becomes effective or (b) in the

case of the consummation of a disposition of assets pursuant to Section 1-1202,

unless such cash, shares or proprietary interests are, under theterms of the corporate

action approved by the shareholders, to be distributed to the shareholders, as part of

a distribution to shareholders of the net assets of the corporation in excess of a

reasonable amount to meet claims of the type described in Sections 1-1406 and

1-1407, (i) within one year after the shareholders approval of the action, and (ii) in

accordance with their respective interests determined at the time of the distribution.

(4) Paragraph (B)(1) of this Subsection shall not be applicable and appraisal

rights shall be available pursuant to Subsection A of this Section for the holders of

any class or series of shares where the corporate action is an interested transaction.

C. Notwithstanding any other provision of Section 1-1302, the articles of

incorporation as originally filed or any amendment thereto may limit or eliminate

appraisal rights for any class or series of preferred shares, except that (1) no such

limitation or elimination shall be effective if the class or series does not have the

right to vote separately as a voting group (alone or as part of a group) on the action

or_if the action is a nonprofit conversion under Subpart 9C of this Act or a

conversion to an unincorporated entity under Subpart 9E of this Act, or a merger

having a similar effect, and (2) any such limitation or elimination contained in an

amendment to the articles of incorporation that limits or eliminates appraisal rights

for any of such sharesthat are outstanding immediately prior to the effective date of

such amendment or that the corporation is or may be required to issue or sdll

thereafter pursuant to any conversion, exchange or other right existing immediately

before the effective date of such amendment shall not apply to any corporate action

Page 203 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

HLS 13RS-606 ORIGINAL

HB NO. 408

that becomes effective within one year of that date if such action would otherwise

afford appraisal rights.

Source; MBCA §13.02.

81-1303. Assertion of rights by nominees and beneficia owners

A. A record shareholder may assert appraisal rights as to fewer than all the

shares reqgistered in the record shareholder's name but owned by a beneficid

shareholder only if the record shareholder objects with respect to all shares of the

class or series owned by the beneficial shareholder and notifies the corporation in

writing of the name and address of each beneficia shareholder on whose behalf

appraisal rights are being asserted. The rights of arecord shareholder who asserts

appraisal rightsfor only part of the shares held of record in the record shareholder's

name under this Subsection shall be determined as if the shares as to which the

record shareholder objects and the record shareholder's other shares were registered

in the names of different record shareholders.

B. A beneficia shareholder may assert appraisal rights as to shares of any

class or series held on behalf of the shareholder only if such shareholder:

(1) Submitsto the corporation therecord shareholder'swritten consent to the

assertion of such rights no later than the date referred to in Subparagraph

1-1322(B)(2)(b) of thisAct ; and

(2) Does so with respect to all shares of the class or series that are

beneficially owned by the beneficia shareholder.

Source: MBCA 813.03.

SUBPART B. PROCEDURE FOR EXERCISE OF APPRAISAL RIGHTS

81-1320. Notice of appraisal rights

A. Whereany corporate action specified in Subsection 1-1302(A) of thisAct

isto be submitted to avote at ashareholders meeting, the meeting notice must state

that_the corporation has concluded that the shareholders are, are not or may be

entitled to assert appraisal rights under this Part. If the corporation concludes that

appraisal rights are or may be available, the following statement shall be included
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in the meeting notice sent to those record sharehol ders entitled to exercise appraisal

rights.

Appraisal rights allow a shareholder to avoid the effects of the proposed
corporate action described in this notice by selling the shareholder's shares
to the corporation at their fair value, paid in cash. To retain theright to assert
appraisal rights, a shareholder is required by law: (1) to deliver to the
corporation, before the vote is taken on the action described in this notice, a
written notice of the shareholder'sintent to demand appraisal if the corporate
action proposed in this notice takes effect, and (2) not to vote, or cause or
permit to be voted, in favor of the proposed corporate action any shares of
the class or seriesfor which the shareholder intendsto assert appraisal rights.
If a shareholder complies with those requirements, and the action proposed
in this notice takes effect, the law requires the corporation to send to the
shareholder an appraisal form that the shareholder must complete and return,
and a copy of Part 13 of the Business Corporation Act, governing appraisal

rights.

B. In a merger pursuant to Section 1-1105, the parent corporation must

notify in writing all record shareholders of the subsidiary who are entitled to assert

appraisal rightsthat the corporate action became effective. Such notice must be sent

within ten days after the corporate action became effective and include the materials

described in Section 1-1322.

C. Whereany corporate action specified in Subsection 1-1302(A) of thisAct

is to be approved by written consent of the shareholders pursuant to Section 1-704:

(1) Written noticethat appraisal rights are, are not or may be available must

be sent to each record shareholder from whom a consent is solicited at the time

consent of such shareholder isfirst solicited and, if the corporation has concluded

that appraisal rights are or may be available, the following statement must be

included in the notice:

Appraisa rights allow a shareholder to avoid the effects of the proposed
corporate action described in this notice by selling the shareholder's shares
to the corporation at their fair value, paidin cash. To retain theright to assert
appraisal rights, a shareholder is required by law not to sign any consent in
favor of the proposed corporate action with respect to any shares of the class
or series for which the shareholder intends to assert appraisal rights. If a
shareholder complies with this requirement, and the corporate action
proposed in this notice takes effect, the law requires the corporation to send
to the shareholder an appraisal form that the shareholder must complete and
return, and a copy of Part 13 of the Business Corporation Act, governing
appraisal rights.

(2) Written notice that appraisal rights are, are not or may be available must

be delivered together with the notice to nonconsenting and nonvoting shareholders
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required by Subsections 1-704(E) and (F) of this Act, may include the materials

described in Section 1-1322 and, if the corporation has concluded that appraisal

rights are or may be available, must be accompanied by a copy of this Part and the

following statement:

Appraisal rights allow a shareholder to avoid the effects of the corporate
action described in this notice by selling the shareholder's shares to the
corporation at their fair value, paid in cash. A shareholder may obtain
appraisal rights only by completing and returning an appraisal form that the
law requires the corporation to send to the shareholder, and by complying
with all other requirements of Part 13 of the Business Corporation Act, a
copy of which is enclosed.

D. Where corporate action described in Subsection 1-1302(A) of thisActis

proposed, or a merger pursuant to Section 1-1105 is effected, the notice referred to

in Subsection A or C of this Section, if the corporation concludes that appraisa

rights are or may be available, and in Subsection B of this Section shall be

accompanied by:

(1) Theannual financial statementsspecifiedin Subsection 1-1620(B) of this

Act of the corporation that issued the shares that may be subject to appraisal, which

shall be as of a date ending not more than sixteen months before the date of the

noticeand shall comply with Subsection 1-1620(B) of thisAct; provided that, if such

annual financial statements are not reasonably available, the corporation shall

provide reasonably equivaent financial information; and

(2) _The latest available quarterly financial statements of such corporation,

if any.

E. Theright to receive the information described in Subsection D of this

Section may be waived in writing by a shareholder before or after the corporate

action. If the information described in Subsection D of this Section is not publicly

available, the shareholder who receives it owes aduty to the corporation to use and

disclosetheinformation only for purposes of deciding whether to exercise appraisal

rights and for other proper purposes.

Source: MBCA §13.20.
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Comments - 2013 Revision

(@ The Model Act requires the corporation to send a copy of Chapter 13
along with the initial notice of a meeting or other shareholder action that may give
rise to appraisal rights. This Act replaces that requirement with a shorter,
statutorily-specified form of notice that apprises the sharehol ders of theinformation
most relevant to the stage of the transaction at which they receive the notice. This
Act requires the sending of the complete Part only when the corporation sends the
appraisal form under Section 1-1322 or when it is sending anotice to nonconsenting
and nonvoting shareholders under Section 1-704 that an appraisal-triggering action
has aready been approved by the written consent of shareholders. See Sections
1-1322(B)(3); 1-1320 (C)(2).

(b) This Act adds a sentence to Subsection (E) that imposes a duty on a
shareholder who receivesthefinancial information specifiedin Subsection (D) touse
that information for proper purposes only.

81-1321. Notice of intent to demand appraisal and consequences of voting or

consenting

A. If a corporate action specified in Subsection 1-1302(A) of this Act is

submitted to a vote at a shareholders meeting, a shareholder who wishes to assert

appraisal rights with respect to any class or series of shares:

(1) Must deliver to the corporation, before the vote is taken, written notice

of the shareholder'sintent to demand appraisal if the proposed action is effectuated;

and

(2) Must not vote, or cause or permit to be voted, any shares of such class

or seriesin favor of the proposed action.

B. If acorporate action specified in Subsection 1-1302(A) of thisActisto

be approved by written consent, a shareholder may assert appraisal rights with

respect to a class or series of shares only if the shareholder does not sign a consent

in favor of the proposed action with respect to that class or series of shares.

C. A shareholder who fails to satisfy the requirements of Subsection A or B

of this Section is not entitled to appraisal under this Part.

Source: MBCA 8§13.21.
Comments - 2013 Revision

(&) TheModel Act referencesto "payment™ in the caption of this Section and
in Subsections (A)(1) and (C) have been replaced with the term "appraisal” to avoid
possible confusion between the payment that may be available through appraisal
rights and the payment being offered under the terms of the transaction with respect
to which the appraisal rights are being asserted.
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(b) ThisAct modifiesthe Model Act language in Subsection (B) to make it
clear that a shareholder is not entitled to exercise appraisal rights with respect to a
class or series of sharesif the shareholder has signed a consent with respect to the
relevant shares in a transaction that is approved by the written consent of
shareholders.

81-1322. Appraisal notice and form

A. If a corporate action requiring appraisal rights under Subsection

1-1302(A) of this Act becomes effective, the corporation must send a written

appraisal notice and the form required by Paragraph (B)(1) of this Subsection to all

shareholders who satisfy the requirements of Section 1-1321(A) or Section

1-1321(B) of thisAct. Inthe case of amerger under Section 1-1105, the parent must

deliver an appraisal notice and form to all record shareholders who may be entitled

to assert appraisal rights.

B. The appraisa notice must be delivered no earlier than the date the

corporate action specified in Subsection 1-1302(A) of this Act becameeffective, and

no later than ten days after such date, and must:

(1) Supply aform that requires the shareholder asserting appraisal rights to

certify that such shareholder did not vote for or consent to the transaction;

(2) State:

() Wheretheform must be sent and where certificatesfor certificated shares

must be deposited and the date by which those certificates must be deposited, which

date may not be earlier than the date for receiving the reguired form under

Subparagraph (2)(b) of this Paragraph;

(b) A date by which the corporation must receive the form, which date may

not be fewer than forty nor more than sixty days after the date the Subsection A of

this Section appraisal noticeis sent, and state that the shareholder shall have waived

the right to demand appraisal with respect to the shares unless the form is received

by the corporation by such specified date;

(c) The corporation's estimate of the fair value of the shares;

(d) That, if requested in writing, the corporation will provide, to the

shareholder so requesting, within ten days after the date specified in Subparagraph
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(2)(b) the number of shareholderswho return the forms by the specified date and the

total number of shares owned by them; and

(e) The date by which the notice to withdraw under Section 1-1323 must be

received, which date must be at least twenty days after the date specified in

Subparagraph (2)(b) of this Paragraph; and

(3) Be accompanied by acopy of this Part.

C. A corporation may elect to withhold payment as permitted by Section

1-1325 only if the form required by Subsection B of this Section:

(1) Specifiesthefirst date of any announcement to shareholders made prior

to the date the corporate action became effective of the principal terms of the

proposed corporate action, and

(2) _If such announcement was made, requires the shareholder asserting

appraisal rights to certify whether beneficial ownership of those shares for which

appraisal rights are asserted was acquired before that date.

Source; MBCA §13.22.
Comment - 2013 Revision

Model Act Paragraph (b)(1) requires all notices of appraisal to include
"announcement date" information concerning the transaction with respect to which
a shareholder is demanding appraisal rights, and to require certifications from the
shareholder that the relevant shareswere acquired beforethat date. Thoseitemsare
relevant only where the corporation wishes to exercise its right not to make an
immediate payment for so-called "after acquired” shares under Sections 13.24 and
13.25. Because the after-acquired shares issue is irrelevant to most closely-held
corporations, this Act moves the announcement and acquisition date items from the
genera rulesin Paragraph (B)(1) to a new Subsection (C). The notice required by
Subsection (B) need not include the items covered by new Subsection (C) unlessthe
corporation wishes to preserve its right to withhold an immediate payment for
after-acquired shares, something that is likely to be relevant only where an active
trading market exists for the corporation's shares.

§1-1323. Perfection of rights and right to withdraw

A. A shareholder who receives notice pursuant to Section 1-1322 and who

wishes to exercise appraisal rights must sign and return the form sent by the

corporation _and, in the case of certificated shares, deposit the shareholder's

certificates in accordance with the terms of the notice by the date referred to in the

notice pursuant to Subparagraph 1-1322(B)(2)(b) of this Act. In addition, if
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applicable, the shareholder must certify on the form whether the beneficial owner of

such shares acquired beneficial ownership of the shares before the date required to

be set forth in the notice pursuant to Paragraph 1-1322(B)(1) of this Act. If a

shareholder fails to make this certification, the corporation may elect to treat the

shareholder's shares as after-acquired shares under Section 1-1325. Once a

shareholder deposits that shareholder's certificates or, in the case of uncertificated

shares, returns the signed forms, that shareholder loses all rights as a shareholder,

unless the shareholder withdraws pursuant to Subsection B of this Section.

B. A shareholder who has complied with Subsection A of this Section may

nevertheless decline to exercise appraisal rights and withdraw from the appraisal

process by so notifying the corporation in writing by the date set forth in the

appraisal _notice pursuant to Subparagraph 1-1322(B)(2)(e) of this Act. A

shareholder who fails to so withdraw from the appraisal process may not thereafter

withdraw without the corporation's written consent.

C. A shareholder who does not sign and return the form and, in the case of

certificated shares, deposit that shareholder's share certificates whererequired, each

by the date set forth in the noti ce described in Subsection 1-1322(B) of this Act, shall

not be entitled to payment under this Part.

Source: MBCA 813.23.

§1-1324. Payment

A. Except as provided in Section 1-1325, within thirty days after the form

required by Subparagraph 1-1322(B)(2)(b) of this Act is due, the corporation shall

pay in cash to those shareholders who complied with Subsection 1-1323(A) of this

Act the amount the corporation estimates to be the fair value of their shares, plus

interest.

B. Except as provided in Subsection C of this Section, the payment to each

shareholder pursuant to Subsection A of this Section must be accompanied by:

(1)(a) Theannua financial statements specified in Subsection 1-1620(B) of

this Act of the corporation that issued the shares to be appraised, which shall be of
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a date ending not more than sixteen months before the date of payment and shall

comply with Subsection 1-1620(B) of this Act; provided that, if such annua

financial statements are not reasonably available, the corporation shall provide

reasonably equivalent financial information, and (b) the latest available quarterly

financial statements of such corporation, if any;

(2) A statement of the corporation's estimate of the fair value of the shares,

which estimate must equal or exceed the corporation's estimate given pursuant to

Subparagraph 1-1322(B)(2)(c) of this Act;

(3) A statement that shareholders described in Subsection A of this Section

have theright to demand further payment under Section 1-1326 and that if any such

shareholder does not do so within thetime period specified therein, such shareholder

shall be deemed to have accepted such payment in full satisfaction of the

corporation's obligations under this Part.

C. Thefinancial information described in Paragraph (B)(1) of this Section

need not accompany the corporation's payment under Subsection A of this Section

if the corporation has earlier delivered to the shareholder financial information that

meets the requirements of Paragraph (B) (1) of this Section as of the time of the

payment.

Source: MBCA 813.24.
Comments - 2013 Revision

This Act adds a new Subsection (C) that allows a corporation to avoid
duplicative deliveries of financial information. Section 1-1320(D) requires the
notice of appraisal rights to be accompanied by the same financial statements as
those required under Subsection (B) of this Section in connection with the
corporation's payment of the amount it estimates as the fair value of the shares.
Under new Subsection (C), the second delivery of financial statementsis excused if
the statements sent earlier still meet the requirements of Subsection (B). A second
delivery of annual financial statements or their equivalents would be required only
if enough time had passed between the notice of appraisal under Section 1-1320 and
the payment under this Section to cause the earlier-delivered financial statementsno
longer to meet the requirement that they be stated as of a date ending not more than
sixteen months before the date of the payment. The elimination of the duplicate
delivery requirement does not affect the discovery rights of a shareholder in an
action to enforce the shareholder's appraisal rights.
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81-1325. After-acquired shares

A. A corporation may elect to withhold payment required by Section 1-1324

from any shareholder who was required to, but did not certify that beneficial

ownership of all of the shareholder's shares for which appraisal rights are asserted

was acquired beforethe date specified in the appraisal notice sent in accordance with

Subsections 1-1322(B)(1) and (C) of this Act.

B. If the corporation elects to withhold payment under Subsection A of this

Section, it must, within 30 days after the form reguired by Subparagraph

1-1322(B)(2)(b) of this Act is due, notify all shareholders who are described in

Subsection A of this Section:

(1) Of theinformation required by Paragraph 1-1324(B)(1) of this Act;

(2) Of the corporation's estimate of fair value pursuant to Paragraph

1-1324(B)(2) of this Act;

(3) That they may accept the corporation's estimate of fair value, plus

interest, in full satisfaction of their demands or demand appraisal under Section

1-1326;

(4) That those shareholderswho wish to accept such offer must so notify the

corporation of their acceptance of the corporation's offer within thirty days after

receiving the offer; and

(5) That those shareholders who do not satisfy the requirements for

demanding appraisal under Section 1-1326 shall be deemed to have accepted the

corporation's offer.

C. Within ten days after receiving the sharehol der's acceptance pursuant to

Subsection (B), the corporation must pay in cash the amount it offered under

Paragraph (B)(2) to each shareholder who agreed to accept the corporation's offer in

full satisfaction of the shareholder's demand.

D. Within forty days after sending the notice described in Subsection B of

this Section, the corporation must pay in cash the amount it offered to pay under
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Paragraph (B)(2) of this Section to each shareholder described in Paragraph (B)(5)

of this Section.

Source: MBCA 813.25.

81-1326. Procedure if shareholder dissatisfied with payment or offer

A. A shareholder paid pursuant to Section 1-1324 who is dissatisfied with

the amount of the payment must notify the corporation in writing of that

shareholder's estimate of the fair value of the shares and demand payment of that

estimate plus interest (less any payment under Section 1-1324). A shareholder

offered payment under Section 1-1325 who is dissatisfied with that offer must reject

the offer and demand payment of the shareholder's stated estimate of the fair value

of the shares plusinterest.

B. A shareholder who fails to notify the corporation in writing of that

shareholder's demand to be paid the shareholder's stated estimate of the fair value

plusinterest under Subsection A of this Section within thirty days after receiving the

corporation's payment or offer of payment under Section 1-1324 or Section 1-1325,

respectively, waives the right to demand payment under this Section and shall be

entitled only to the payment made or offered pursuant to those respective Sections.

Source: MBCA 813.26.

SUBPART C. JUDICIAL APPRAISAL OF SHARES

81-1330. Court action

A. If ashareholder makes demand for payment under Section 1-1326 which

remains unsettled, the corporation shall commence a summary proceeding within

sixty days after receiving the payment demand and petition the court to determine

the fair value of the shares and accrued interest. If the corporation does not

commence the proceeding within the sixty-day period, it shal pay in cash to each

shareholder the amount the shareholder demanded pursuant to Section 1-1326, plus

interest, within ten days after the expiration of the sixty-day period.

B. Thecorporation shall commencethe proceedingin thedistrict court of the

parish where the corporation's principal office (or, if none, its registered office) in
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this state is located. If the corporation is aforeign corporation without a registered

officein thisstate, it shall commence the proceeding in the parish in this state where

the principal office or registered office of the domestic corporation merged with the

foreign corporation was located at the time of the transaction.

C. The corporation shall make all shareholders (whether or not residents of

this state) whose demands remain unsettled partiesto the proceeding, and all parties

must be served with acopy of the petition. Nonresidents may be served as provided

by law.

D. Thejurisdiction of the court inwhich the proceeding iscommenced under

Subsection B of this Section isexclusive. The court may appoint an appraiser tofile

awritten report with the court on the guestion of fair value. The appraiser shall have

the powers described in the appointing order, or in any amendment to it. The

shareholders demanding appraisal rights are entitled to the same discovery rights as

partiesin other civil proceedings. If the court appoints an appraiser, the appraiser's

written report shall be treated as the report of an expert witness, and the corporation

and sharehol dersdemanding appraisal shall be entitled to depose and to examineand

Cross-examine the appraiser as an expert witness.

E. Each shareholder made a party to the proceeding is entitled to judgment

(1) for theamount, if any, by which the court findsthefair value of the shareholder's

shares, plus interest, exceeds the amount paid by the corporation to the shareholder

for such shares or (2) for thefair value, plus interest, of the shareholder's shares for

which the corporation elected to withhold payment under Section 1-1325.

Source: MBCA 813.30.
Comments - 2013 Revision

(& ThisAct modifiesModel Act Subsection (a) to state that the proceeding
to be commenced by the corporation isto be asummary proceeding. Becauseajury
is unavailable in a summary proceeding, the Model Act rule against ajury trial in
Subsection (d) was deleted as redundant.

(b) ThisAct also adds a date by which the corporation must pay the amount
demanded by a shareholder if the corporation fails to commence the appraisal
proceeding within the sixty-day period specified in Subsection (A). The peremptive
period for the enforcement of this payment obligation, which is provided in Section
1-1331 (D), is measured from that date.
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(c) Model Act Subsection (d) providesthat a court-appointed appraiser may
"receive evidence and a recommend a decision” in the appraisa proceeding. This
Act modifies Subsection (d) to treat the appraiser as a court-appointed expert
witness.

§1-1331. Court costs and expenses

A. Thecourt in an appraisal proceeding commenced under Section 1-1330

shal determine all court costs of the proceeding, including the reasonable

compensation and expenses of appraisers appointed by the court. The court shall

assess the court costs against the corporation, except that the court may assess court

costsagainst all or some of the sharehol ders demanding appraisal, in amountswhich

the court finds eguitable, to the extent the court finds such shareholders acted

arbitrarily, vexatioudly, or not in good faith with respect to the rights provided by

this Part.

B. Thecourt in an appraisal proceeding may also assess the expenses of the

respective parties in amounts the court finds equitable:

(1) Againgt the corporation and in favor of any or al shareholders

demanding appraisal if the court finds the corporation did not substantially comply

with the requirements of Sections 1-1320, 1-1322, 1-1324, or 1-1325; or

(2) Adgainst either the corporation or a shareholder demanding appraisal, in

favor of any other party, if the court finds the party against whom expenses are

assessed acted arbitrarily, vexatiously, or not in good faith with respect to therights

provided by this Part.

C. If thecourt in an appraisal proceeding finds that the expensesincurred by

any shareholder were of substantial benefit to other shareholders similarly situated

and that such expenses should not be assessed against the corporation, the court may

direct that such expenses be paid out of the amounts awarded the shareholders who

were benefited.

D. To the extent the corporation fails to make a required payment pursuant

to Sections 1-1324, 1-1325, 1-1326, or 1-1330(A), the shareholder may sue directly

for the amount owed, and to the extent successful, shall be entitled to recover from

the corporation all expenses of the suit. The shareholder's right to enforce the
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corporation's payment obligation under this Subsection is perempted five years after

the date that the payment by the corporation becomes due under the relevant

Source;: MBCA §13.31.
Comments - 2013 Revision

(@) This Act adds Section 1-1330(A) to the list of Sections under which a
corporation's payment obligation may provide a cause of action under Subsection

(D).

(b) This Act aso adds a five year peremptive period for the actions
authorized by Subsection (D), measured from the date that the payment from the
corporation becomes due under the relevant provision.

SUBPART D. OTHER REMEDIES

81-1340. Other remedies limited

A. The legality of a proposed or completed corporate action described in

Subsection 1-1302(A) of this Act may not be contested, nor may the corporate action

be enjoined, set aside or rescinded, in any proceeding commenced by a shareholder

after the shareholders have approved the corporate action.

B. Subsection A of this Section does not apply to a corporate action that:

(1) Was not authorized and approved in accordance with the applicable

provisions of:

(2) Part 9,10, 11, or 12 of thisAct,

(b) The articles of incorporation or bylaws, or

(c) Theresolution of the board of directors authorizing the corporate action:;

(2) [Reserved.]

(3) [Reserved.]

(4) Is approved by less than unanimous consent of the voting shareholders

pursuant to Section 1-704 if:

(a) Thechallengeto the corporate action isbrought by ashareholder who did

not consent and as to whom notice of the approval of the corporate action was not

effective at |east ten days before the corporate action was effected:; and
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(b) The proceeding challenging the corporate action is commenced within

ten days after notice of the approval of the corporate action is effective as to the

shareholder bringing the proceeding.

Source: MBCA 813.40.
Comment - 2013 Revision

Model Act Paragraphs (b)(2) and (3) provide exceptions to the operation of
Subsection (A) for a corporate action that was an "interested transaction,” if not
approved as provided in Sections 1-862 and 1-863, or one that was procured as a
result of a material mistake, misrepresentation or omission. This Act deletes those
Subsections because of the potential they create of negating the effects of Subsection
(A) amost entirely.

PART 14. DISSOLUTION

SUBPART A. VOLUNTARY DISSOLUTION

81-1401. [Reserved.]

Comment - 2013 Revision
The substance of the simplified dissolution mechanism provided by Model
Act Section 14.01 has been incorporated into Section 1-1441 of thisAct, concerning
asimplified form of termination.

81-1402. Dissolution by board of directors and shareholders

A. A corporation'sboard of directorsmay proposedissol ution for submission

to the shareholders.

B. For aproposal to dissolve to be adopted:

(1) The board of directors must recommend dissolution to the shareholders

unless the board of directors determines that because of conflict of interest or other

specia circumstances it should make no recommendation and communicates the

basis for its determination to the shareholders; and

(2) The shareholders entitled to vote must approve the proposal to dissolve

as provided in Subsection E of this Section.

C. Theboard of directors may condition its submission of the proposal for

dissolution on any basis.

D. The corporation shall notify each shareholder, whether or not entitled to

vote, of the proposed shareholders meeting. The notice must also state that the
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purpose, or one of the purposes, of the meeting is to consider dissolving the

corporation.

E. Unless the articles of incorporation or the board of directors acting

pursuant to Subsection C of this Section reguire a greater vote or a vote by voting

groups, adoption of the proposal to dissolve shall require the approval of at least a

majority of the votes entitled to be cast.

Source; MBCA §14.02.

81-1403. Articles of dissolution

A. At any time after dissolution is authorized, the corporation may dissolve

by ddlivering to the secretary of state for filing articles of dissolution setting forth:

(1) The name of the corporation;

(2) The date dissolution was authorized: and

(3) _If dissolution was approved by the shareholders, a statement that the

proposal to dissolve was duly approved by the shareholders in the manner required

by this Act and by the articles of incorporation.

B. A corporation is dissolved upon the effective date of its articles of

dissolution.

C. For purposesof thisSubpart, "dissolved corporation" meansacorporation

whose articles of dissolution have become effective and includes a successor entity

to which the remaining assets of the corporation are transferred subject to its

liabilities for purposes of liguidation.

D. The secretary of state shall deliver anotice of thefiling of the articles of

dissolution to:

(1) The secretary of the Department of Revenue;

(2) The secretary of the Department of Environmental Quality: and

(3) The administrator of the L ouisiana Employment Security L aw.

Source: MBCA §14.03, R.S. 12:148 (2012).
Comments - 2013 Revision

(a) Therulesinthis Section concerning the content of acorporation'sarticles
of dissolution are supplemented by the general rulesin Section 1-120 for the filing
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of documents under this Act. The effective date of the articles is governed by
Section 1-123(A), and the duty of the secretary of state to file the articles, if they
meet the requirements for filing, is provided by Section 1-125(A).

(b) Subsection (D) is not part of the Model Act. It was added to this Act to
retain a modified version of former R.S. 12:148(B). That Section conditioned the
obligation of the secretary of state to file a corporation’'s final articles of dissolution
(declaring its liquidation to be complete) on the filing of a certificate from each of
the three listed agencies, to the effect that the aready-liquidated corporation owed
no unpaid debts to the agency or to the funds that the agency administered. The
former approach was not retained unchanged in this Act because it imposed
indefinite delays on the completion of the dissolution process, while providing the
required notices only when they weretoo late to do much good, after the corporation
had already liquidated and distributed all its assets.

(c) Asadopted inthisAct, Subsection (D) requires the secretary of state to
notify the listed agencies of the filing of articles of dissolution under this Section.
Because articles of dissolution are filed at the beginning of a corporation's
liquidation process, the notice is provided when it is still useful, before the
corporation has aready paid its other debts and distributed its residual value to its
shareholders. And because the agencies are relieved of any obligation to take some
affirmative position on whether a debt is owed, they are free to pursue the
enforcement strategies they consider most efficient with respect to dissolved
corporations, without delaying the completion of all corporate dissolutions for the
indefinite time required to make the affirmative certifications required by the prior
law.

§1-1404. Revocation of dissolution

A. A corporation that isnot terminated may revokeitsdissolution within one

hundred and twenty days of its effective date.

B. Revocation of dissolution must be authorized in the same manner asthe

dissol ution was authorized unless that authorization permitted revocation by action

of the board of directors alone, in which event the board of directors may revokethe

dissolution without shareholder action.

C. After the revocation of dissolution is authorized, the corporation may

revoke the dissolution by delivering to the secretary of state for filing articles of

revocation of dissolution that set forth:

(1) The name of the corporation:;

(2) The effective date of the dissolution that was revoked:

(3) The date that the revocation of dissolution was authorized:

(4) If the corporation's board of directors (or incorporators) revoked the

dissolution, a statement to that effect;
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(5)_If the corporation's board of directors revoked a dissolution authorized

by the shareholders, astatement that revocati on was permitted by action by the board

of directors alone pursuant to that authorization; and

(6) If shareholder action was required to revoke the dissolution, the

information required by Paragraph 1-1403(A)(3) of this Act.

D. Revocation of dissolution is effective upon the effective date of the

articles of revocation of dissolution.

E. When therevocation of dissolution iseffective, it relates back to and takes

effect as of the effective date of the dissolution and the corporation resumes carrying

onits business as if dissolution had never occurred.

F . A dissolution under Section 1-1438 is not revocable.

Source: MBCA §14.04.
Comments - 2013 Revision

(& Unlikethe Model Act, this Act distinguishes between a corporation that
has been dissolved and one that has been terminated. A corporation may revoke its
dissolution under Subsection (A) only if the corporation is not already terminated.
If the corporation is terminated, it may seek reinstatement as provided in Section
1-1444,

(b) ThisAct adds anew Subsection (F) to provide that a dissolution under
Section 1-1438 is not revocable. Section 1-1438 permits a corporation to dissolve
in lieu of carrying out a court-ordered buyout of an oppressed shareholder. A
revocation of dissolution under those circumstances is prohibited to prevent the
majority shareholders of the corporation from circumventing the effects of the
remedy, either abuyout or dissolution, that this Act makes available to an oppressed
shareholder.

81-1405. Effect of dissolution

A. A dissolved corporation continues its corporate existence but may not

carry on any business except that appropriate to wind up and liquidate its business

and affairs, including:

(1) Collecting its assets;

(2) Disposing of its properties that will not be distributed in kind to its

shareholders;

(3) Discharging or making reasonable provision for discharging its

liabilities,
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(4) Didtributing its remaining property among its shareholders according to

their interests; and

(5) Doing every other act necessary to wind up and liquidateits businessand

affairs.

B. Dissolution of acorporation does not:

(1) Transfer title to the corporation's property:

(2) Prevent transfer of its shares or securities, athough the authorization to

dissolve may provide for closing the corporation's share transfer records;

(3) _Subject its directors or officers to standards of conduct different from

those prescribed in Part 8 of this Act;

(4) Change quorum or voting requirements for its board of directors or

shareholders; change provisionsfor selection, resignation, or removal of itsdirectors

or officers or both; or change provisions for amending its bylaws;

(5) Prevent commencement of aproceeding by or against the corporation in

its corporate name;

(6) Abate or suspend aproceeding pending by or against the corporation on

the effective date of dissolution; or

(7)_Terminate the authority of the reqgistered agent of the corporation.

C. Thelimitation imposed by Subsection A of this Section on the business

to be conducted by a dissolved corporation does not:

(1) Require the corporation to discontinue operations in any part of its

business that the corporation plans to sell as agoing concern in connection with the

winding up and liguidation of the corporation's affairs; or

(2) Affect any right acquired by athird person before the third person knows

or has reason to know that the corporation is dissolved.

D. Thefiling of articles of dissolution by a corporation does not by itsalf

give a third person knowledge or reason to know that the corporation is dissolved.

E. The provisions of Code of Civil Procedure Articles 692 and 740 do not

apply to a dissolved corporation that has not been terminated. A dissolved and
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unterminated corporation continues to be the proper party plaintiff under Code of

Civil Procedure Article 690 and the proper party defendant under Code of Civil

Procedure Article 739. An action by or against aterminated corporation isgoverned

by Section 1-1443.

Source: MBCA §14.05.
Comments - 2013 Revision

(@) This Act adds a new Subsection (C) to make it clear that the limitation
on the business of a dissolved corporation imposed by Subsection (A) does not
interfere with the ability of a dissolved corporation to sell al or part of its business
asagoing concern, or affect any right acquired by athird party without knowledge
or reason to know of the dissolution. A new Subsection (D) rejectsthe view that the
simple filing of articles of dissolution is enough by itself to put a third party on
notice of the dissolution.

(b) ThisAct addsanew Subsection (E) to confirm the continued procedural
capacity of adissolved corporation that has not been terminated. If the corporation
has been terminated, its procedural capacity is governed by Section 1-1443.

81-1406. Known claims against dissolved corporation

A. A dissolved corporation may dispose of the known claims against it by

notifying its known claimants in writing of the dissolution at any time after its

effective date.

B. The written notice must:

(1) Describe information that must be included in aclaim;

(2) Provide amailing address where a claim may be sent;

(3)_State the deadline, which may not be fewer than one hundred and twenty

daysfrom the effective date of the written notice, by which thedissolved corporation

must receive the clam; and

(4) State that the claim will be extinguished by peremption if not received

by the deadline.

C. A clam against the dissolved corporation is perempted:

(1) If aclaimant who was given written notice under Subsection B of this

Section does not deliver the claim to the dissolved corporation by the deadline; or

(2) If aclaimant whose claim wasrejected by the dissolved corporation does

not commence a proceeding to enforce the clam by the deadline stated in the
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rejection notice for the commencement of an enforcement proceeding, which may

not be fewer than ninety days after the effective date of the rejection notice.

D. For purposes of this Section, "claim" does not include a contingent

liability or aclaim based on an event occurring after the effective date of dissolution.

Source: MBCA 814.06.
Comments - 2013 Revision

(@) ThisAct changestheword "barred" in Subsection (C) to "perempted" to
make it clear that the time limitation in Subsection (C) is peremptive rather than
prescriptive. Reflecting that change in terminology, the language of the notice in
Paragraph (B)(4) is modified to use the phrase "extinguished by peremption.” That
phrase is used in the notice both because it is technically correct and because the
word "extinguished" is likely to convey to a layperson the critical idea that the
affected clamwill beterminated or eliminated in somefashionif the deadline stated
in the notice is missed.

(b) The Mode Act deadline in Paragraph (C)(2) for the commencement of
an enforcement proceeding on arejected claim is ninety days after the effective date
of the corporation's notice to the claimant that the corporation has rejected the claim.
Unlike the initial notice to the claimant under Paragraph (B)(3), the Model Act
rejection noticeis not required to state the deadline that applies. This Act modifies
Paragraph (C)(2) to require astatement of the deadlinein thergjection notice similar
to that required in the initial notice. As modified, the deadline for the
commencement of a proceeding to enforce areected claim under Paragraph (C)(2)
is the deadline stated in the rejection notice, and that deadline must be at least 90
days after the effective date of the rejection notice.

81-1407. Other claims against dissolved corporation

A. A dissolved corporation may also publish notice of its dissolution and

request that persons with claims against the dissolved corporation present them in

accordance with the notice.

B. The notice must:

(1) Bepublished onetimein anewspaper of general circulationinthe parish

where the dissolved corporation's principal office (or, if none in this state, its

registered office) is or was last |ocated:;

(2) Describetheinformation that must beincluded in aclaim and provide a

mailing address where the claim may be sent; and

(3) State that a.claim against the dissolved corporation will be extinquished

by peremption unless a proceeding to enforce the claim is commenced within three

yvears after the publication of the notice.
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C. If the dissolved corporation publishes a newspaper notice in accordance

with Subsection B of this Section, any claim not earlier perempted by Subsection

1-1406(C) of this Act is perempted unless the claimant commences a proceeding to

enforce the claim against the dissolved corporation within three years after the

publication date of the newspaper notice.

D. A claim that is not perempted by Subsection 1-1406(C) or Subsection

1-1407(C) of this Act may be enforced:

(1) Against the dissolved corporation, to the extent of its undistributed

assets, or

(2) Except as provided in Subsection 1-1408(D) of this Act, if the assets

have been distributed in liguidation, against a shareholder of the dissolved

corporation to the extent of the shareholder's pro rata share of the claim or the

corporate assets distributed to the shareholder in liguidation, whichever is less, but

a shareholder's total liability for all claims under this Section may not exceed the

total amount of assets distributed to the shareholder.

E. A proceeding to enforce the liability of a shareholder under Paragraph

(D)(2) of this Section isperempted unlessit iscommenced within two years after the

date that the assets were distributed to the shareholder.

Source: MBCA §14.07.
Comments - 2013 Revision

(@ This Act changes the Model Act word "barred” to the Louisiana term
"perempted” throughout the Section, except in Paragraph (B)(3), concerning notice,
where the phrase "extinguished by peremption” is used. The longer phrase is
required in the notice both because it is technically correct, and because the word
"extinguished" is likely to convey to a layperson the critical idea that the affected
claim will be terminated or eliminated in some fashion if the deadline stated in the
notice is missed.

(b) This Act simplifies the Model Act description in Subsection (c) of the
parties whose claims are perempted by that Subsection. The Model Act lists the
three types of claimants affected, but in so doing obscures the point that the
peremption in Subsection (c) applies to all persons whose claims are not aready
perempted by Section 14.06(c). This Act makes the connection between the two
provisions more explicit.

(c) ThisAct corrects an apparently erroneous cross reference in Model Act

Subsection (d) to Section 14.06 (b). Section 14.06 (c) is the provision likely
intended in the Model Act, and it isthe correct provision under this Act.
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(d) Theperemption of claimsprovided by Sections1-1406(C) and 1-1407(C)
does not extend any prescriptive or peremptive period that otherwise applies to a
claim. A prescribed or perempted claim may not be enforced against the corporation
evenif theclaimismade, or the suit isfiled, within the peremptive periods specified
in Sections 1-1406(C) and 1-1407(C).

(e) This Act adds a new Subsection (E) to retain the two-year limitation
period from prior law on clams brought against shareholders for excess
distributions, but modifies the former rule to make it clear that the period is
peremptive. Unlike the three-year bar provided by Subsection (C), the two-year
periodin Subsection (E) applieswithout regard to whether the corporation publishes
a newspaper notice in accordance with Subsection (C).

(f) Theeffect of adding the two-year bar in Subsection (E), when combined
with a similar two-year bar for claims against directors under Section 1-833, is to
make the three-year bar in Subsection (C) relevant only to claims against the
corporation itself, recoverable under this Section only from undistributed assets of
the corporation. Becausethe corporationisunlikely to hold any undistributed assets
other than those unknown to the corporation itself or already dedicated to the
payment of contingent and post-dissolution claims, the three-year bar is unlikely to
protect the corporation itself from the adverse effects of alate-arising claim. Still,
the three-year bar remains important for two other reasons. First, where the
corporation has made provision for the post-dissolution payment of claimants, it
allowsthat classto be closed and payments to be made as provided. Second, it bars
successor liability claimsthat might otherwise be made against afirm that purchased
substantially all of the assets of the dissolved corporation, or of one of itsdivisions
or product lines. Both of those effects are consistent with the balance struck by the
Model Act between the competing goals of compensating injured plaintiffs and of
protecting asset transfereesagainst liability for thedissol ved corporation's contingent
clams.

(g) ThisAct adds a new Subsection (F) to make it clear that the contingent
and post-dissolution claims that are excluded from the effects of Section 1-1406
through the special definition of "claim™ in Subsection (D) of that Section are not
excluded from the meaning of that term in this Section. This Section appliesto all
claims of any kind, including those not affected by Section 1-1406.

§1-1408. Court proceedings

A. A dissolved corporation that has published anotice under Section 1-1407

may file an application with the district court of the parish where the dissolved

corporation's principal office (or, if nonein thisstate, its registered office) islocated

for a determination of the amount and form of security to be provided for payment

of claims that are contingent or have not been made known to the dissolved

corporation or that are based on an event occurring after the effective date of

dissolution but that, based on the facts known to the dissolved corporation, are

reasonably estimated to arise after the effective date of dissolution. Provision need

not be made for any claim that is or is reasonably anticipated to be barred under

Subsection 1-1407(C) of this Act.
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B. Withinten daysafter thefiling of the application, notice of the proceeding

shall be given by the dissolved corporation to each claimant holding a contingent

claim whose contingent claim is shown on the records of the dissolved corporation.

C. The court shall appoint an attorney-at-law to represent all claimants

whose identities or whereabouts are unknown in any proceeding brought under this

Section, as if those claimants were absentee defendants under Code of Civil

Procedure Article 5091. The reasonablefees and expenses of the appointed attorney,

including all reasonable expert witness fees, shall be paid by the dissolved

corporation.

D. Provision by the dissolved corporation for security in the amount and the

form ordered by the court under Subsection 1-1408(A) of this Act shall satisfy the

dissolved corporation's obligations with respect to claims that are contingent, have

not been made known to the dissol ved corporation or are based on an event occurring

after the effective date of dissolution, and such claims may not be enforced against

ashareholder who received assets in liquidation.

Source: MBCA 814.08.
Comment - 2013 Revision
Subsection (C) authorizes a court to appoint an attorney under Art. 5091 of
the Code of Civil Procedure to perform the functions assigned by Subsection (c) of
the Model Act to aguardian ad litem.

81-1409. Responsibility of the board of directors

A. The board of directors of a dissolved corporation is responsible for

winding up and liquidating the business and affairs of the corporation as

contemplated by Subsection 1-1405 (A) of this Act. The board of directors may

authorize a distribution to shareholders only after the corporation pays, or makes

reasonable provision to pay, all obligations owed by the corporation as contempl ated

by Subsection 1-1405(A) of this Act.

B. Directors of adissolved corporation which has disposed of claims under

Sections 1-1406, 1-1407, or 1-1408 shall not beliable for breach of Subsection A of
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this Section with respect to claims against the dissolved corporation that are barred

or satisfied under Sections 1-1406, 1-1407, or 1-1408.

Comments - 2013 Revision

(@) Mode Act Subsection (a) has been redrafted to avoid the inadvertent
suggestion in the model language that individual directors owe a personal duty to
cause adissolved corporation to pay claims, even if the corporationisinsolvent. As
redrafted, Section 1-1409(A) of this Act:

(1) Moreclearly placesresponsibility for the winding up of the corporation's
business and affairs on the board of directors, not on directors individually;

(2) Incorporates by reference the board's responsibilities under Section
1-1405; and

(3) Makes the payment or provision for payment of claims not an absolute
duty of the board, but rather a condition of the board's authority to distribute the
remaining corporate assets to the corporation's sharehol ders.

(b) The liability of a director for distributions made in violation of
Subsection (A) is governed by Section 1-833, not by Subsection (A) itself.

81-1410. Certain sections in subpart a applicable to all dissolved corporations

Sections 1-1405 through 1-1409 of this Act apply to adissolved corporation

regardless of whether the dissolution is voluntary or judicial.

Comment - 2013 Revision

This Act adds a new Section 1-1410 to make it clear that the provisionsin
Subpart A of Part 14, which provide the rules for winding up the affairs of a
dissolved corporation, apply even if the dissolution isjudicial, and so occurs under
Subpart C rather than Subpart A.

SUBPART B. ADMINISTRATIVE DISSOLUTION

[Reserved.]
Comment - 2013 Revision

Chapter B of the Model Act, concerning administrative dissolution, hasbeen
omitted from this Act. In place of those provisions, this Act adds two new
provisions on administrative termination and reinstatement, Sections 1-1442 and
1-1444, which are similar in substance to the charter revocation and reinstatement
provisionsin prior law.

SUBPART C. JUDICIAL DISSOLUTION

81-1430. Grounds for judicial dissolution

A district court may dissolve a corporation:

A.(1) Inaproceeding by the attorney general if it is established that:

(a) The corporation obtained its articles of incorporation through fraud: or
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(b) The corporation has continued to exceed or abusethe authority conferred

upon it by law;
(2) In aproceeding by a shareholder if it is established that:

(a) Thedirectors are deadlocked in the management of the corporate affairs,

the shareholders are unable to break the deadlock, and irreparable injury to the

corporation is threatened or being suffered, or the business and affairs of the

corporation can no longer be conducted to the advantage of the shareholders

generally, because of the deadlock; or

(b) [Reserved.]

(c) The shareholders are deadlocked in voting power and have failed, for a

period that includes at least two consecutive annual meeting dates, to elect

successors to directors whose terms have expired:;

(d) [Reserved.]

(3) In aproceeding by acreditor if it is established that:

(a) _The creditor's claim has been reduced to judgment, the execution on the

judgment returned unsatisfied, and the corporation is insolvent; or

(b) The corporation is insolvent and has admitted in writing that the

creditor's claim is due and owing;

(4) In aproceeding by the corporation, or by shareholders of shares with at

| east twenty-five percent of the voting power inthe corporation, to haveitsvoluntary

dissolution continued under court supervision; or

(5) In a proceeding by a shareholder if the corporation has abandoned its

business and hasfailed within areasonable timeto liguidate and distribute its assets

and dissolve.

B. Paragraph 1-1430(A)(2) of this Act shall not apply in the case of a

corporation that, on the date of the filing of the proceeding, has shares which are

listed on the New Y ork Stock Exchange, the American Stock Exchange or on any

exchange owned or operated by the NASDAQ Stock Market LL C, or listed or quoted
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on a system owned or operated by the National Association of Securities Dedlers,

Inc.
Source: MBCA 814.30.
Comments - 2013 Revision

(a) For reasonsexplained inthe commentsto Section 1-1435, this Act omits
Model Subparagraphs (a)(2)(ii) and (iv).

(b) ThisAct changesthewording of Model Subparagraph (a)(3)(ii) to make
it clear that aninsolvent corporation need not admit itsinsolvency inwriting to allow
acreditor to obtain dissol ution under that Subsection, but need only admit inwriting
that the creditor's claim is due and owing.

(c) ThisAct addslanguageto Paragraph (a)(4) to retain therulein prior law
that holders of twenty-five percent or more of the voting power in a corporation
could obtain court supervision of avoluntary dissolution.

(d) ThisAct modifies Subsection (b) to limit the exception provided in that
Section to a corporation that has shares listed or quoted on the stated exchanges or
trading systems. It deletes the aternative means of qualification for the exception
based on the number of beneficial shareholders and market value of its shares, and
the associated rulein Subsection (c) concerning the meaning of the term "beneficial
shareholders’ for purposes of Subsection (b).

§1-1431. Procedure for judicial dissolution

A. Venuefor aproceeding by the attorney general to dissolve a corporation

liesin East Baton Rouge Parish. Venuefor a proceeding brought by any other party

named in Subsection 1-1430(A) of thisAct liesin the parish where the corporation's

principa office (or, if nonein this state, its registered office) is or was last |ocated.

B. It is not necessary to make shareholders parties to a proceeding to

dissolve a corporation unless relief is sought against them individually.

C. A court in aproceeding brought to dissolve a corporation or to continue

adissolution under court supervision may issue injunctions, appoint a receiver or

liquidator with all powers and duties the court directs, take other action required to

preserve the corporate assets wherever located, and carry on the business of the

corporation until afull hearing can be held.

D. Within ten days of the commencement of a proceeding to dissolve a

corporation under Paragraph 1-1430(A)(2) of this Act, the corporation must send to

al shareholders, other than the petitioner, a notice stating that the shareholders are

entitled to avoid the dissolution of the corporation by electing to purchase the
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petitioner's shares under Section 1-1434 and accompanied by a copy of Section

1-1434.
Source: MBCA 814.31.
Comment - 2013 Revision
This Act adds language to Model Act Subsection (c) to makeit clear that the
court hasthe same power to appoint aliquidator or receiver in aproceeding to obtain
court supervison of a voluntary dissolution as in an action for involuntary

dissolution.

§1-1432. Appointment of receiver or liquidator

A. Unless an election to purchase has been filed under Section 1-1434, a

court in a judicial proceeding brought to dissolve a corporation or to continue a

dissolution under court supervision may appoint one or more liguidators to wind up

and liquidate, or one or more receivers to manage, the business and affairs of the

corporation. The court shall hold a hearing, after notifying all parties to the

proceeding and any interested persons designated by the court, before appointing a

receiver or liquidator. The court appointing a receiver or liguidator has jurisdiction

over the corporation and all of its property wherever located.

B. The court may appoint an individual or adomestic or foreign corporation

(authorized to transact business in this state) as a receiver or liquidator. The court

may require the receiver or liquidator to post bond, with or without sureties, in an

amount the court directs.

C. Thecourt shall describethe powersand duties of thereceiver or liguidator

in its appointing order, which may be amended from time to time and may require

the receiver or liguidator to file interim and final reports with the court as the court

considers appropriate. Except as limited by the court:

(1) Theliquidator may exerciseall of the powers of the corporation, through

or in place of its board of directors, to the extent necessary to wind up the business

and affairs of the corporation as contemplated by Section 1-1405;

(2) Thereceiver may exercise all of the powers of the corporation, through

or in place of its board of directors, to the extent necessary to manage the affairs of

the corporation in the best interests of its shareholders and creditors.
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D. The court may redesignate the receiver aliquidator, and may redesignate

the liguidator a receiver, if doing so is in the best interests of the corporation, its

shareholders, and creditors.

E. The court from time to time may order compensation paid and expenses

paid or reimbursed to the receiver or liguidator from the assets of the corporation or

proceeds from the sale of the assets.

F. If acourt appoints areceiver or liguidator under this Section, then during

the period of the appointment the receiver or liquidator assumes the responsibility

and authority of the board of directors, except to the extent the appointing order

provides otherwise, and the board of directorsis relieved of that responsibility and

authority. The receiver or liquidator is liable for a breach of duty as receiver or

liguidator to the same extent that a director holding the same authority and

responsibility would beliable.

Source: MBCA §14.32.
Comments - 2013 Revision

(8 This Act changes the titles of the persons who may be appointed by a
court under this Section to makethetitles consistent with those used under prior law.
What the Model Act calls a "receiver” this Act calls a "liquidator,” and what the
Model Act callsa"custodian” this Act calls a"receiver.”

(b) ThisAct addslanguageto Model Act Subsection (a) to makeit clear that
the court has the same power to appoint a liquidator or receiver in a proceeding to
obtain court supervision of a voluntary dissolution as in an action for involuntary
dissolution. It aso adds language to Subsection (c) to authorize the court to require
thefiling of interim and final reports by aliquidator or receiver.

(c) Subsection (F) addresses the effects of the appointment of areceiver or
liquidator on the duties of the corporation'sboard of directors. To the extent that an
appointing order confers authority on a receiver or liquidator, the receiver or
liguidator assumes the board's normal authority and responsibilities, and the board
is relieved of those responsibilities. In most cases, the receiver or liquidator will
assume the full responsibility of the board to operate or liquidate the corporation.
But in some cases, a court may confer a more limited form of authority on an
appointed receiver or liquidator, and in that event the board's authority is supplanted
only as provided in the appointing order.

§1-1433. Judgment of dissolution

A. If after a hearing the court determines that one or more grounds for

judicial dissolution described in Section 1-1430 exist, it may enter a judgment

dissolving the corporation and specifying the effective date of the dissolution, and
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the clerk of the court shall deliver a certified copy of the judgment to the secretary

of state, who shadll fileit.

B. After entering the judgment of dissolution, the court shall direct the

winding up and liquidation of the corporation's business and affairs in accordance

with Section 1-1405 and the notification of claimants in accordance with Sections

1-1406 and 1-1407.

Source: MBCA 814.33.

81-1434. Election to purchasein lieu of dissolution

A. Inaproceeding under Paragraph 1-1430(A)(2) of this Act to dissolve a

corporation, the corporation may elect or, if it failsto el ect, one or more shareholders

may elect to purchase all shares owned by the petitioning shareholder at the fair

value of the shares. An election pursuant to this Section shall be irrevocable unless

the court determines that it is equitable to set aside or modify the election.

B. An dection to purchase pursuant to this Section may be filed with the

court at any time within ninety days after the filing of the petition under Paragraph

1-1430(A)(2) of this Act or at such later time as the court in its discretion may allow

or as all shareholders of the corporation may agree. If the election to purchase is

filed by one or more shareholders, the corporation shall, within ten days thereafter,

givewritten noticeto al shareholders, other than the petitioner. The notice must state

the name and number of shares owned by the petitioner and the name and number

of shares owned by each el ecting shareholder and must advise the recipients of their

right to join in the election to purchase shares in accordance with this Section.

Shareholders who wish to participate must file notice of their intention to joinin the

purchase no later than thirty days after the effective date of the notice to them. All

shareholders who have filed an election or notice of their intention to participatein

the election to purchase thereby become parties to the proceeding and shall

participate in the purchase in proportion to their ownership of shares as of the date

thefirst election wasfiled, unlessthey otherwise agree or the court otherwisedirects.

After an e ection has been filed by the corporation or one or more shareholders, the
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proceeding under Paragraph 1-1430(A)(2) of this Act may not be discontinued or

settled, nor may the petitioning shareholder sell or otherwise dispose of his or her

shares, unless the court determines that it would be eguitabl e to the corporation and

theshareholders, other than the petitioner, to permit such disconti nuance, settlement,

sale, or other disposition. If an €l ection to purchaseisfiled by the corporation within

ninety days after the filing of the petition under Paragraph 1-1430(A)(2) of thisAct,

the corporation's election shall be given precedence over any shareholder election

filed within the same period, even if the shareholder's election isfiled before that of

the corporation. If the court allows both the corporation and one or more

shareholdersto file an el ection after the expiration of the ninety-day period, the court

shall direct how the purchase of sharesisto be alocated among the electing parties.

C. If, within sixty days of the filing of the first election, the parties reach

agreement as to the fair value and terms of purchase of the petitioner's shares, the

court shall enter an order directing the purchase of petitioner's shares upon theterms

and conditions agreed to by the parties.

D. If the parties are unable to reach an agreement as provided for in

Subsection C of this Section, the court, upon application of any party, shall stay the

Paragraph 1-1430(A)(2) proceedings and determine thefair value of the petitioner's

shares as of the day before the date on which the petition under Paragraph

1-1430(A)(2) of this Act was filed or as of such other date as the court deems

appropriate under the circumstances.

E. Upon determining the fair value of the shares, the court shall enter an

order directing the purchase upon such terms and conditions as the court deems

appropriate, which may include payment of the purchase priceininstallments, where

necessary in the interests of equity, provision for security to assure payment of the

purchase price and any additional expenses as may have been awarded, and, if the

shares are to be purchased by shareholders, the allocation of shares among them. In

allocating petitioner's shares among holders of different classes of shares, the court

shall attempt to preserve the existing distribution of voting rights among holders of
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different classesinsofar as practicable and may direct that holders of aspecific class

or classes shall not participate in the purchase. | nterest may be allowed at the rate

and from the date determined by the court to be equitable, but if the court finds that

the refusal of the petitioning shareholder to accept an offer of payment was arbitrary

or otherwise not in good faith, no interest shall be allowed.

F. Upon entry of an order under Subsections C or E of this Section, the court

shall dismissthe petition to dissolve the corporation under Paragraph 1-1430(A)(2)

of this Act, and the petitioning shareholder shall no longer have any rights or status

as ashareholder of the corporation, except the right to receive the amounts awarded

by the order of the court which shall be enforceablein the same manner as any other

judgment.

G. The purchase ordered pursuant to Subsection E of this Section shall be

made within ten days after the date the order becomes final unless before that time

the corporation files with the court a notice of its intention to adopt articles of

dissolution pursuant to Sections 1-1402 and 1-1403, which articles must then be

adopted and filed within fifty days thereafter. Upon filing of such articles of

dissolution, the corporation shall be dissolved in accordance with the provisions of

Sections 1-1405 through 1-1407, and the order entered pursuant to Subsection E of

this Section shall no longer be of any force or effect, except that the petitioner may

continue to pursue any claims previously asserted on behalf of the corporation.

H. Any payment by the corporation pursuant to an order under Subsections

C or E of this Section is subject to the provisions of Section 1-640.

Source: MBCA §14.34.

81-1435. Oppressed shareholder's right to withdraw

A. If acorporation engages in oppression of a shareholder, the shareholder

may withdraw from the corporation and require the corporation to buy all of the

shareholder's shares at their fair value.

B. A corporation engagesin oppression of ashareholder if the corporation's

distribution, compensation, governance, and other practices, considered as awhole
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over an appropriate period of time, are plainly incompatible with agenuine effort on

the part of the corporation to deal fairly and in good faith with the shareholder.

Conduct that is consistent with the good faith performance of an agreement among

all shareholdersispresumed not to be oppressive. Thefollowing factorsarerelevant

in assessing the fairness and good faith of the corporation's practices:

(1) The conduct of the shareholder alleging oppression; and

(2) Thetreatment that areasonabl e shareholder would consider fair under the

circumstances, considering the reasonable expectations of all shareholders in the

corporation.

C. Theterm "fair value" hasthe same meaning in this Section and in Section

1-1436 asit doesin Paragraph 1-1301(4) concerning appraisal rights, except that the

value of awithdrawing shareholder's shares under this Section and Section 1-1436

is to be determined as of the effective date of the notice of withdrawal under

Subsection D of this Section.

D. A shareholder may assert aright to withdraw under this Section by giving

written notice to the corporation that the shareholder is withdrawing from the

corporation on grounds of oppression. When the notice becomeseffectiveit operates

as an offer by the shareholder, irrevocable for sixty days, to sall to the corporation

at fair value the entirety of the shareholder's shares in the corporation. The notice

need not specify the pricethat the withdrawing shareholder proposes asthefair value

of the shares, but if the notice does specify aprice, the priceis part of the offer to sell

made by the shareholder.

E. The corporation may accept the offer to sell made in the shareholder's

notice of withdrawal by qiving the withdrawing shareholder written notice of its

acceptance during the sixty days that the offer is irrevocable. If the shareholder's

notice of withdrawal specifies a price for the shares, the corporation's notice of

acceptance operates as an acceptance of both the offer to sell and the proposed price

unless the notice states that the corporation is accepting the offer to sall, but not the

price; in that case the notice of acceptance operates only as an acceptance of the
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shareholder's offer to sell the shares at their fair value. The corporation's acceptance

of the shareholder's offer does not operate as an admission or as evidence that the

corporation has engaged in oppression of the shareholder.

F. A notice of acceptance that operates as an acceptance of both the

shareholder's offer to sell and the shareholder's proposed price forms a contract of

sale of the shares at that price, payablein cash. The contract includesthe warranties

of asdaller of investment securitiesunder the Uniform Commercial Code and imposes

aduty on the selling shareholder to deliver any certificates issued by the corporation

for the withdrawing shareholder's shares or, if a certificate has been lost, stolen or

destroyed, an affidavit to that effect. Either party may file an action to enforce the

contract at the specified priceif the contract is not fully performed within thirty days

after the effective date of the notice of acceptance. |If a withdrawing shareholder

fails to deliver the certificate for a share purchased by the corporation under a

contract formed under this Subsection, the shareholder owes the same indemnity

obligation as ashareholder who sells shares as described in Subsection 1-1436(F) of

this Act.

G. If the corporation does not accept the withdrawing shareholder's offer as

provided in Subsection E of this Section, the shareholder may file an ordinary

proceeding against the corporation in to enforce the shareholder's right to withdraw.

A judgment in the action that recognizes the right of the shareholder to withdraw on

grounds of oppression is a partia judgment under Code of Civil Procedure Art.

1915(B). Thetrial on the valuation of the sharesis governed by Section 1-1436.

H. Venuefor an action filed under Subsection F or G of this Section liesin

the district court of the parish where the corporation's principal office (or, if nonein

this state, its reqistered office) is located.

|. A corporation's purchase of awithdrawing shareholder's sharesis subject

totheruleson acorporation's acquisition of itsown sharesprovided in Section 1-631

and to the limitations on distribution imposed by Section 1-640.
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J. The shareholders of a corporation may waive the right to withdraw under

this Section by unanimous written consent, provided in accordance with Section

1-704, stating that the shareholders are waiving the right provided by law to

withdraw from the corporation on grounds of oppression. The waiver takes effect

when thelast consent required to make the consent effective under Section 1-704 is

delivered to the corporation, and the corporation shall send written notice to the

shareholders of that date promptly after it is known. The waiver remains in effect

for fifteen years from the date that it becomes effective, or for any shorter period

stated in the waiver to which the shareholders consent. The existence of the waiver

shall be noted on each share certificate in the same way that the existence of a

unani mous governance agreement i srequired to be noted under Subsection 1-732(C)

of this Act, and the failure to note the existence of the waiver on a share certificate

has the same effect with respect to the waiver as a failure to note a unanimous

governance agreement has with respect to that agreement. Except as stated in this

Subsection and in Subsection K of this Section, theright of an oppressed shareholder

to withdraw from a corporation under this Section may not be diminished.

K. This Section shall not apply in the case of a corporation that, on the

effectivedate of thewithdrawal notice under Subsection C of this Section, hasshares

that are listed on the New Y ork Stock Exchange, the American Stock Exchange or

on any exchange owned or operated by the NASDAQ Stock Market LLC, or listed

or quoted on a system owned or operated by the National Association of Securities

Dedlers, Inc.

L. Without limiting any remedy available on other grounds, the right to

withdraw in accordancewith this Section and Section 1-1436 isthe exclusiveremedy

for oppression. An_adlegation of oppression, as such, does not provide an

independent or additional basis for an action by a shareholder to recover damages

from the corporation or its directors, officers, employees, agents, or controlling

ersons.
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Comments - 2013 Revision

(@ Mode Act Section 14.34 provides a mechanism under which the
corporation or its shareholders may elect to buy out the interests of a shareholder
who is seeking to have the corporation dissolved under Model Act Section
14.30(a)(2). ThisAct retainsthe Model Act approach with respect to dissolution on
grounds of deadlock under Section 1-1430(A)(2)(a) and (c). But, with respect to
other grounds for dissolution under Section 1-1430(A)(2), this Act replaces the
Model Act scheme with four entirely new Sections, 1-1435 through 1-1438. As
explained in Comment (c), below, the four new Sections provide remedies for a
claim under 1-1430(A)(2) only on grounds of oppression. But the main effect of the
four new Sectionsisto reverse the order of the remedies provided by the Model Act
for oppression, from dissolution unless the corporation or its shareholders choose
quickly to buy out the plaintiff shareholder, to a buyout of the plaintiff shareholder
unless the corporation chooses to dissolve before final judgment in the suit is
rendered.

(b) Thischangein the order of remediesisdesigned to do two things: allow
the corporation to contest the plaintiff sharehol der'sall egations of oppressionwithout
risking an involuntary dissolution of the entire company, and align the statutory
remediesfor oppression more closely with those that have been provided in most of
the reported American cases on the subject.

(c) ThisAct narrowsthe grounds for withdrawal from those provided in the
Model Act for dissolution. Under the Model Act, ashareholder may seek dissolution
on grounds of deadlock, illegality, fraud, waste or oppression. This Act retainsthe
Model Act approach to deadlock. However, this Act provides awithdrawal remedy
only for oppression, and not for illegality, fraud or waste. The elimination of the
other groundsfor relief does not mean that illegality, fraud or waste, evenif directed
toward the complaining shareholder, are irrelevant in determining whether
oppression has occurred; they may highly relevant. Rather, illegality, fraud and
waste are omitted as independent grounds for withdrawal to avoid the implication
that simple occurrences of illegal, fraudulent, or wasteful behavior in some aspect
of the corporation's operations may be enough by themselves to justify withdrawal.
Whileillegal, fraudulent or wasteful acts are likely to justify some form of penalty
or remedy in favor of an appropriate person, they do not justify the remedy of
withdrawal unless, taken asawhole and in context, they amount to oppression of the
complaining shareholder.

(d) TheModel Act does not define theterm "oppression.” ThisAct defines
thetermin Subsection (B) in away that combinesthetwo leading testsof oppression
used in the case law of other states, the "reasonable expectations' test and the
"departure from standards of fair dealing” test. Those two tests have been
incorporated into this Act to permit comparisons between cases arising under this
Act and those in other jurisdictions in which oppressive behavior has been
considered as grounds for relief in favor of a minority shareholder. However, the
statutory definition in this Act differsin five respects from at |east some versions of
the oppression tests articulated by courtsin other states:

(1) Thefailure to satisfy reasonable expectations is not itself the direct test
for oppressive conduct. Rather, those expectations are to be considered in
determining whether the directors or othersin control have behaved in away that is
incompatible with a genuine effort to be fair to the complaining shareholder. This
formulation is designed to provide a generous range of discretion to the majority
owners in designing corporate policies and operations that are fair. Withdrawal is
not justified on grounds of oppression merely because the business has not been as
successful as hoped, or because the minority's reasonable expectations have been
disappointed in some way, or even because some instances of unfairness can be
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shown to have occurred. Rather, to justify withdrawal under the definition of
oppression in Subsection (D), the plaintiff must prove that the majority's behavior,
taken as a whole over an appropriate period of time, is plainly incompatible with a
genuine effort on the part of the majority to be fair to the shareholders. And the
effort to befair isto be evaluated in light of expectationsthat it would be reasonable
for the shareholders to hold under the circumstances.

(2) Indetermining fairness, the interests of all shareholders, not just those
of the complaining shareholder, must be considered. The magjority shareholdersare
entitled to control the business through the exercise of their voting power, and they
are entitled as much as the minority shareholders to have their reasonable
expectationsrespected. Theeva uation of challenged conduct as" oppressive” should
be guided by principles appropriate to the interpretation of a contract that calls for
cooperation and fair dealing from all partiesinthe operation of abusinessthat entails
uncertainty and risk. A failure by the mgjority over an extended period of time to
provide a minority investor with any reasonable participation in the benefits of a
successful businesswill be difficult in most casesto reconcile with a genuine effort
on the part of the majority to be fair to all shareholders. However, the maority
shareholders owe no duty to sacrifice their own legitimate interests as majority
owners of the business, or to make payments or provide benefits to the minority
investor that are out of proportion to the value of the contributionsto the business by
the minority investor or his predecessor in interest.

(3) The conduct of the complaining shareholder isto be taken into account
in deciding whether withdrawal on grounds of oppression is warranted. While the
shareholders of a closely-held corporation are commonly compensated largely
through their employment by the corporation - making continued employment a
reasonable expectation in many cases - shareholders are not entitled to keep their
jobs regardless of the quality of their job performance. Incompetence, dishonesty
or disloyalty on the part of an employee shareholder may justify the shareholder's
termination as a corporate employee, and ajustified termination would not by itself
amount to oppression. Still, aminority shareholder does not forfeit al right to any
economic benefit from his shares merely because his job performance may justify
his termination as an employee. A complete freezeout of a shareholder from any
participation in the benefits of ownership in the corporation could be considered
oppression even if the shareholder's termination as an employee was itself justified.
See, Gimpel v. Bolstein, 477 N.Y.S.2d 1014 (Sup. 1984).

(4) A leading case concerning "reasonable expectations' requires the
plaintiff in an oppression case to prove that the conduct of the controlling
shareholders has substantially defeated expectations that "objectively viewed, were
both reasonable under the circumstances and were central to the petitioner'sdecision
tojointheventure." Matter of Kemp & Beatley, Inc., 473 N.E.2d 1173 (N.Y. 1984).
This Act embraces the "objectively reasonable under the circumstances” part of the
test, but for the reasons explained in the next comment, it drops the requirement that
the plaintiff prove that the expectationsin question actually played somerolein the
plaintiff's own decision to join the corporation as a sharehol der.

(5) Amongtheoriginal investors, actual expectationswill be highly relevant
to what a shareholder would be reasonable in considering fair under the
circumstances. But disputeswithin closely -held corporationscommonlyariseamong
the children of the founding shareholders, making it unlikely that the litigating
shareholders expectations will have played any rolein theinvestment decisionsthat
were made when the inherited shares werefirst purchased. The arrangements made
and practicesfollowed by the founding shareholders could play somerolein shaping
what a person succeeding to the founders' shares would be reasonable in expecting.
But areasonable person should expect some adjustment in those practices to occur
as a result of the passing of the shares from one generation to another. The
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personalities, interests and skills of the second generation of shareholders may differ
substantially from those that shaped the expectations and practices of the original
investors. This Act alows those changed factors to be taken into account in
determining the expectations that it would be reasonable for a shareholder in the
plaintiff's position to hold.

(e) In contrast with the Model Act's focus on wrongful conduct by "the
directors or those in control of a corporation,” this Act defines oppression by
reference to the corporation's treatment of the complaining shareholder. Although
a corporation's oppression of a shareholder is unlikely to occur without the
complicity of itsdirectors or controlling shareholders, this Act does not require the
complaining shareholder to prove that any particular participant in corporate
management is responsible for the oppression that occurs.

() Thesecond sentence of Subsection (B) createsapresumption that conduct
isnot oppressiveif it is consistent with the good faith performance of an agreement
among all shareholders. A unanimous governance agreement under Section 1-732
isincluded among the unanimous agreements contempl ated by the presumption, but
the presumption is not limited to that particular form of agreement. It applies with
respect to all unanimous agreements among the shareholders.

(g9 Conduct that is consistent with the good faith performance of a
unanimous shareholders agreement should be considered oppressive only rarely.
The fact that an agreement operates imperfectly, and even unexpectedly in some
respects, is not sufficient to rebut the presumption created in Subsection (B).
Conduct that qualifies for the presumption in Subsection (B) should be treated as
oppressiveonly if (1) it would be considered oppressive but for the presumption and
(2) the identities of the shareholders, the nature of the corporation’s affairs or other
relevant circumstances have changed so profoundly since the signing of the
agreement that the fact finder isjustified in concluding that parties to the agreement
could not have intended to approve asfair, in context, the conduct being challenged
as oppressive.

(h) The definition of "fair value" in Subsection (C) is not affected by the
terms of any agreement among the shareholders or in the articles or bylaws of the
company that state the value of the shares or state how the value isto be determined.
But the definition in Subsection (B) applies only in the context of a shareholder's
withdrawa on grounds of oppression. It does not affect the vauation of a
withdrawing shareholder's shares under other agreements or governance documents,
which often deliberately impose some form of discount as a means of discouraging
the kind of withdrawal contemplated by the pertinent provision. A corporation's
adherence to an agreed value or valuation methodology in connection with a
shareholder's withdrawal on grounds other than oppression does not itself constitute
oppression under Subsection (B) or violate the rule in Subsection (J) against the
diminution of a shareholder's right to withdraw from the corporation on grounds of
oppression.

(i) Subsection (D) treats a notice of withdrawal as an offer of sale by the
withdrawing shareholder, and Subsection (E) treats the corporation’'s notice of
acceptance as an acceptance of that offer of sale. But that process creates a contract
of sale only if the offer includes a price for the offered shares as provided in
Subsection (D) and if the corporation accepts that price as provided in Subsection
(F). Otherwise, the corporation's acceptance of the shareholder'soffer to sell triggers
only theright to filean action under Section 1-1436(A) to obtain acourt-ordered sale
at afair price set by the court.

() If acontract of saleis created as provided in Subsection (F), ownership
of the offered shares is transferred from the withdrawing shareholder to the
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corporation when the contract comes into existence, which occurs when the
corporation'snotice of acceptance becomeseffectiveunder therulesstated in Section
1-141. After that point, the rights of the corporation and former shareholder with
respect to the relevant shares are limited to their contract rights against one another
under the Subsection (F) contract. Because ownership of the shares will be
transferred immediately and by operation of law, the only items | eft to be performed
under the contract are (1) the corporation's obligation to pay for the shares and (2)
the sharehol der's obligation with respect to any certificatesissued by the corporation
for the shares.

(k) If the exchange of offer and acceptance does not create a contract of sale
under Subsection (F), but only theright to pursue a court-ordered purchase and sale,
the shareholder remains a shareholder in the company until the court-ordered
transaction is consummated as provided in Section 1-1436(C) or until the sharesare
transferred in some other fashion.

() In some states, courts have used a fiduciary duty theory to protect
minority shareholders in a closely held corporation against conduct of the kind
defined as oppression in Subsection (B). Subsection (L) rejects the treatment of
oppression as a breach of fiduciary duty that may justify an action for damages
against the corporation, the directors or others in control. Instead, it provides the
dissolution and buyout remedies that are set forth in this Section and in Section
1-1436. Subsection (L) does not affect any of the remedies that are available on
grounds other than oppression, including theremediesthat were avail able beforethe
special remedy provided by this Act for oppression became effective.

81-1436. Judicial determination of fair value and payment terms for withdrawing

shareholder's shares

A. If ashareholder's right to withdraw from a corporation is recognized by

means of a notice of acceptance under Subsection 1-1435(E) of this Act, but the

notice does not create a contract under Subsection 1-1435(F) of this Act, the

corporation and shareholder shall have sixty days from the effective date of the

notice of acceptance to negotiate the fair value of the shareholder's shares and the

terms under which the corporation is to purchase the shares. Within one year after

the expiration of the sixty-day period, either party may file an action against the

other to determine the fair value of the shares and the terms for the purchase of the

shares. Venue for the action lies in the district court of the parish where the

corporation's principal office(or, if nonein thisstate, itsregistered office) islocated.

If neither party files an action to establish thefair value of the shareswithin thetime

period provided in this Subsection, then subject to the terms of any settlement

reached between the parties, the effects of the earlier notices of withdrawa and

acceptance under Section 1-1435 are terminated. The termination of the effects of
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the earlier notices does not affect the right of the shareholder to reassert the

shareholder's right to withdraw through the filing of a new notice of withdrawal in

accordance with Subsection 1-1435(D) of this Act.

B. If ashareholder's right to withdraw from a corporation is recognized by

ajudgment in an action under Subsection 1-1435(G) of this Act, the court shall stay

the proceeding for a period of at least sixty days from the date that the judgment is

rendered to allow the corporation and shareholder to negotiate the fair value and

purchase terms for the withdrawing shareholder's shares, or other terms for the

settlement of their dispute. After the stay expires or is lifted, either party may file

amotion to have the court determine the fair value and terms for the purchase of the

shares.

C. Thecourt shall conduct thetrial of the action under Subsection A of this

Section or the motion under Subsection B of this Section by summary proceeding.

D. Except as provided in Subsection E of this Section, at the conclusion of

the trial the court shall render final judgment:

(1) Infavor of the shareholder and against the corporation for the fair value

of the shareholder's shares; and

(2) Infavor of the corporation and against the shareholder:

(a) Terminating the shareholder's ownership of sharesin the corporation and

(b) Ordering the shareholder to deliver to the corporation within thirty days

of the date of the judgment any certificate issued by the corporation for the shares

or an affidavit by shareholder that the certificate has been lost, stolen or destroyed.

E. If at the conclusion of the trial the court finds that the corporation has

proved that afull payment in cash of thefair value of the withdrawing shareholder's

shares would violate the provisions of Section 1-640 or cause undue harm to the

corporation or its creditors, the court shall not render the judgment specified in

Subsection D of this Section, but shall instead render final judgment:
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(1) Ordering the corporation to issue and deliver to the shareholder within

thirty days of the date of the judgment an unsecured negotiable promissory note of

the corporation:

(a) Payable to the order of the shareholder:

(b) In a principal amount equal to the fair value of the withdrawing

shareholder's shares;

(c) Bearing simpleinterest on the unpaid balance of the note at afloating rate

equal to thejudicial rate of interest;

(d) Having aterm up to ten years, as specified by the court in its judgment

as necessary to prevent aviolation of Section 1-640 or undue harm to the corporation

or its creditors; and

(e) Containing such other terms, customary in negotiable promissory notes

issued in commercial transactions, as the court may order; and

(2) Terminating the shareholder's ownership of shares in the corporation

upon delivery to the shareholder of the note required by the judgment under

Paragraph (E)(1) of this Section, and ordering the shareholder to deliver to the

corporation, within ten days of the delivery of the note, any certificate issued by the

corporation for the shares or an affidavit by shareholder that the certificate has been

lost, stolen or destroyed.

F. If awithdrawing shareholder fails to deliver the certificate for a share

covered by ajudgment rendered under Subsection C or D of this Section, and athird

person presents the certificate to the corporation after the shareholder's ownership

of the share is terminated by the judgment, the shareholder shall indemnify the

corporation for any dilution in valueimposed on other shareholders as aresult of the

corporation's obligations to recognize the person presenting the certificate as the

owner of the shares represented by the certificate.

81-1437. Stay of duplicative proceedings

A. On motion by the corporation, acourt shall stay aduplicative proceeding

by ashareholder who has given anotice of withdrawal to the corporation as provided

Page 243 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

35

HLS 13RS-606 ORIGINAL

HB NO. 408

in Subsection 1-1435(D) of this Act. The court shall lift the stay on motion by the

shareholder when a judgment denying the shareholder's right to withdraw becomes

final and definitive.

B. For purposes of this Section, a "duplicative proceeding” is any

proceeding in which a shareholder, on his own behalf or as a representative of the

corporation, aleges a cause of action against the corporation, or against a director,

officer, agent, employee or controlling person of the corporation, on grounds of a

breach of duty owed by that person to the corporation or to the shareholder in the

shareholder's capacity as shareholder.

Comments - 2013 Revision

(@) A shareholder'sfiling of anotice of withdrawal under Section 1-1435(D)
begins a process under which the corporation may be required to purchase the
entirety of the withdrawing shareholder's shares in the corporation at the fair value
of theshares. The continuation of other shareholder litigation whilethe complaining
shareholder is attempting to withdraw under Section 1-1435 imposes litigation
expenses that will not be justified if the withdrawal remedy is granted, either
voluntarily or by virtue of ajudgment in an action to enforce the withdrawal remedy.
This Section allows the corporation to avoid the potentially wasteful litigation
expenses by obtaining a stay of the action until the outcome of the withdrawal effort
by the complaining shareholder is known.

(b) If al of the complaining shareholder's shares are purchased, the
shareholder's right to pursue any action that is available only to shareholders of a
corporation would be terminated, and any action stayed by this provision would then
be subject to dismissal on an exception of no right of action.

§1-1438. Conversion of oppression proceeding into court-supervised dissolution

A. A corporation may by contradictory motion convert a withdrawal or

valuation proceeding under Section 1-1435 or 1-1436 into a proceeding for a

court-supervised dissolution of the corporation if the dissolution is approved as

provided in Section 1-1402. If the court finds after the hearing on the conversion

motion that the dissolution was approved as provided in Section 1-1402, it shall:

(1) Render a judgment dissolving the corporation as provided in Section

1-1433;

(2) Dismiss the withdrawal or valuation cause of action;

(3) _Make the complaining shareholder in the dismissed cause of action a

party to the court-supervised dissolution proceeding; and
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(4) Appoint a liguidator in accordance with Section 1-1432, or order the

corporation to submit to the court for its approval a plan of liguidation and such

interim and final reports on the liguidation as the court may consider necessary to

protect the interests of the complaining shareholder.

B. A motion under Subsection A of this Section may be filed at any time

before final judgment.

C. If acorporation dissolves or terminates while awithdrawal or valuation

proceeding under Section 1-1435 or 1-1436 is pending, but does not file amotion to

convert the proceeding as provided in Subsection A of this Section, the complaining

shareholder in the proceeding may by contradictory motion seek to convert the

proceedinginto onefor acourt-supervised dissol ution of the corporation. If thecourt

finds that the conversion is necessary to protect the interests of the shareholder, it

shall grant the motion and take the actions contemplated by Subsection A of this

Section for the conversion of a proceeding to a court-supervised dissolution.

SUBPART D. TERMINATION AND REINSTATEMENT

Introductory Comments to Subpart D

(@) This Act omits Model Act Section 14.40, which would have allowed a
dissolved corporation that is unable to find a creditor, claimant or shareholder to
deposit any funds owed to the missing payee with the state treasurer, in a manner
similar tothat provided by the Uniform Unclaimed Property Act, R.S. 9:151-88. The
Section was omitted to allow the state treasurer to deal with the unclaimed funds of
adissolved corporation in the same way as other unclaimed property, asprovidedin
the Unclaimed Property Act.

(b) Because Section 14.40 was the only provision contained in Subchapter
D of Model Act Chapter 14, the omission of the Section made the Subsection
availablefor other purposes. ThisAct utilizes Subpart D to deal withthetermination
and reinstatement of a corporation’s existence. The Model Act does not deal with
those topics because the Model Act does not terminate the existence of adissolved
corporation; even adissolved corporation continuesto exist perpetually. Subpart D
of this Act adopts an approach to corporate dissolution that is similar to that taken
under prior Louisiana law, which provided a mechanism for terminating the
existence of adissolved corporation.

(c) Under prior Louisianalaw, a corporation was dissolved infour steps. In
thefirst step, the dissolution process was begun, either through the filing of articles
of dissolution or through a court order of dissolution. Thefirst step resulted in the
transfer of managerial power over the corporation from the board of directorsto a
liquidator. The liquidator was then responsible for the second step, that of winding
up and liquidating the business and affairs of the corporation (in some cases subject
to court supervision). When the liquidation was compl eted, the statute required the
liquidator to take the third step in the process, that of filing what were confusingly
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called "articles of dissolution” (also the name for the document that began, rather
than ended, a liquidation) or, if the dissolution was judicially supervised, an order
of dissolution. Finaly, in the fourth step, if the order or articles of liquidation met
therequirementsof law and certain listed state agencies certified that the corporation
owed no unpaid obligations to them, the secretary of state was required to issue a
"certificate of dissolution,” which caused the corporation to be dissolved in the sense
that its existence was terminated as of the effective date of the certificate. The law
dealt with any late-discovered assets or claims by vesting the assets in the liquidator
and empowering the liquidator to take any action required to preserve the interests
of the corporation, its creditors or shareholders. If the liquidator died or was
unwilling or unableto serve, the statute all owed the appointment of anew liquidator
"“for any proper purpose.”

(d) Under the Model Act, the dissolution of acorporation involves only two
steps: (1) thedissolutionistriggered by articles or an order of dissolution and (2) the
board of directors (or a liquidator if one is judicialy-appointed) conducts or
supervises the winding up and liquidation of the corporation’'s business and affairs.
At no point does the Model Act require (or permit) the filing of the documents
contemplated by steps three and four of prior Louisiana law, those declaring the
liquidation to be complete and the existence of the corporation to be terminated.
Instead, a dissolved corporation continues to exist forever under the Model Act
scheme, but only for purposes of winding up and liquidating its affairs. Section
14.05 of the Model Act provides a single set of rules to govern a dissolved
corporation, both during the period in which the corporation is engaged in winding
up its affairs and during the perpetual period that follows the completion of that
process. In effect, Section 14.05 provides that al of the normal corporate
governance rules continue to apply forever to adissol ved corporation, except for the
change in the object of corporate operations from normal business to liquidation,
even after the corporation has been fully liquidated and its operations - for any
purpose - fully shut down.

(e) ThisAct adoptsthe Model Act approach to the continued existence of a
dissolved corporation whilethe corporationisstill engagedinthe process of winding
up its affairs. It also adopts the Model Act concept that a dissolved corporation
continues to exist perpetually for purposes of identifying the persons (ie. the
corporation) that own any undistributed corporate assets and owe any undischarged
corporatedebts. But thisAct rejectsthe Model Act view that adissolved corporation
may continue to be governed by the same Section 14.05 rules both during its active
liquidation phase and during the infinitely longer period after the completion of its
liquidation. After the active liquidation of the corporation is completed, the
corporation continues to exist only to help conceptualize how to deal with items
missed during its liquidation. This Act provides a mechanism similar to that
provided under prior law under which the existence of an aready-liquidated
corporation may be terminated for al other purposes.

(f) ThisAct differsfrom prior law by eliminating the theoretical vesting of
undiscovered assets in a liquidator. Instead, the corporation itself, even after its
termination, will continue to hold any undistributed assets and to owe any
undischarged debts. The continuation of the corporation for this limited purpose
may be viewed either as an exception to the termination of the corporation's
existencefor other purposesor asalegal fiction that hel psconceptualize properly the
nature of theinterestsin any undistributed assets held by various types of claimants
or shareholders of the terminated corporation. The practical question posed by the
terminated corporation's continuing role with respect to undistributed assets or
undischarged debts is how to deal with those items on the corporation's behalf.
Thoseissues are addressed by Section 1-1444, which for athree-year period permits
a terminated corporation to be reinstated fully and retroactively, and by Section
1-1445, which permits acourt to appoint aliquidator for the terminated corporation.
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81-1440. Articles of termination

A. When the board of directors, or the liguidator acting during the

liguidator's appoi ntment, determinesthat the corporation has compl eted thewinding

up and liguidation of its business and affairs, the board of directorsor liquidator may

cause the corporation to deliver to the secretary of state for filing articles of

termination.

B. Thearticles of termination shall state:

(1) The name of the corporation;

(2) The date of its dissolution:;

(3) Whether its dissolution was voluntary or judicial;

(4) That the corporation has paid or made reasonable provision for the

payment of all of itsliabilities; and

(5) That the net assets of the corporation remaining after winding up have

been distributed to the shareholders.

C. If the articles of termination are signed by aliquidator, the secretary of

state shall not file the articles unless the articles have attached or appended to them

acertified copy of the court order that authorizestheliquidator to wind up the affairs

of the corporation.

Comments - 2013 Revision

(@) This Section provides a means by which the board of directors or a
court-appointed liquidator may declare the liquidation of a dissolved corporation to
be complete and to obtain a termination of the corporation's existence for all
purposes other than holding any undistributed assets or owing any undischarged
corporate debts.

(b) Thecorporation'sexistenceisterminated when the secretary of statefiles
the articles of dissolution. See Section 1-1443.

81-1441. Simplified termination procedure for certain corporations

A. The existence of a corporation may be terminated as provided in this

Section if the corporation:

(1) Does not owe any debts:

(2) Does not own any immovable property; and
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(3) Has not issued shares or is not doing business.

B. If the corporation has not issued shares, atermination under this Section

may be authorized by a majority of theinitial directors or, if noinitial directors are

named in the articles of incorporation, by a majority of the incorporators. If the

corporation has issued shares the termination may be authorized as provided in

Section 1-1402 or by the unanimous written consent of the shareholders.

C. After the termination is authorized, the corporation may deliver to the

secretary of state for filing articles of termination that set forth:

(1) The name of the corporation

(2) That no debt of the corporation remains unpaid;

(3) That the corporation owns no immovable property:

(4) That the corporation :

(a) Has not issued shares; or

(b) Is not doing business;

(5) That the net assets of the corporation remaining after winding up have

been distributed to the shareholders, if shares were issued; and

(6) That thetermination wasauthorized asrequired by Subsection 1-1441(B)

of this Act.
Source: MBCA §14.01, R.S. 12:142.1 (2012).
Comments - 2013 Revision

(@ This Section combines features of Model Act Section 14.01, which
provides a ssimplified dissolution mechanism for a corporation that has not issued
shares or has not begun business, with those of former R.S. 12:142.1, which
permitted a corporation to dissolve by affidavit if it owed no debts and owned no
immovable property. Asused in the Model Act provision, dissolution would not
terminate a corporation's existence; even dissolved corporations would continue to
exist perpetually under the Model Act. Asused in the former Louisiana provision,
dissolution referred to the termination of the corporation's existence. This Section
avoids the possible confusion between the two different meanings of dissolution by
providing that the procedure authorized in this Section resultsin atermination of the
corporation's existence, and not a mere dissolution in the Model Act sense of the
term.

(b) This Section rejects the rule in former R.S. 12:142.1 that imposed
personal liability for corporate debts on shareholders who utilized that Section's
simplified mechanism for terminating the existence of their corporation. Theformer
rule encouraged shareholders who wished to shut down corporate operations to do
so without any formal dissolution process, and then simply to stop filing annual
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reports. The failure to file annual reports for a period of three years triggered a
requirement that the secretary of state revoke the non-filing corporation's charter.
The charter revocation accomplished the same result as the dissol ution-by-affidavit,
but without the statutory imposition of personal liability on shareholders for the
revoked corporation's debts. Indeed, if the corporation’s existence was terminated
by revocation rather than affidavit, the shareholders could reinstate their corporation
during thefirst three yearsfollowing the revocation, with retroactive effect, by filing
asimpleformwith the secretary of state's office and paying asmall filingfee. Given
the choice between liability-imposing dissolution and cost-free, no-risk charter
revocation, most well-advised shareholders opted for charter revocation. This Act
eliminates the strong incentive created by the former liability rule to dissolve by
violating, rather than by complying with, the requirements of the corporation statute.

(c) Shareholders who use the simplified form of dissolution authorized by
this Section do not receive the benefits of the claims-barring and claims-discharging
rules of Sections 1-1406 through 1-1408. Thoserulesare available only if the more
formalized dissol ution procedurerequired by those provisionsisutilized. But, unlike
prior law, this Act does not impose personal liability on shareholders who utilize a
simplified form of dissolution. Regardless of the form of dissolution that is used,
shareholders bear liability only for unlawful distributions from the corporation.
They do not bear personal liability for the corporation's debts.

81-1442. Administrative termination

A. Subject to Subsection B of this Section, the secretary of state shall

terminate the existence of a corporation if, according to the records of the secretary

of state, the corporation has failed for ninety consecutive days:

(1) To comply with the requirements imposed by Section 1-501 concerning

the continuous maintenance in this state of aregistered office and registered agent;

or

(2) Tofilean annua report as required by Section 1-1621.

B. The secretary of state shall give the corporation at least thirty days

written notice of the secretary's intention to terminate the corporation's existence

under Subsection A of this Section. |f the corporation €iminatesthe groundsfor its

termination before the end of the thirty-day notice period, the secretary of state shall

not terminate the existence of the corporation.

C. Thesecretary of state terminates the existence of acorporation under this

Section by filing a certificate of termination that states the grounds for termination.

The secretary shall serve a copy of the certificate of termination on the corporation

in accordance with Section 1-504.

Source: R.S. 12:163.
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Comment - 2013 Revision

This Section isnot part of the Model Act. Itisbased onformer R.S. 12:163,
which required the secretary of stateto revokethe charter of acorporation that failed
to file annual reports or failed to maintain a registered office or registered agent.
This Act reducesthe grace period for the filing of the annual report from three years
to ninety days, to discourage the practice of filing the annual report (and paying the
required filing fee) only every third year, after receiving the notice of pending
revocation from the secretary of state.

81-1443. Effective date and effects of termination

A. The filing by the secretary of state of a corporation's articles of

termination under Section 1-1440 or 1-1441 or a certificate of termination under

Section 1-1442 causes the existence of the corporation to terminate on the effective

date of the articles or certificate of termination. The effects of the filing of the

articles or certificate of termination are not affected by any error in the articles or

certificate, but the error may justify reinstatement of the corporation as provided in

Section 1-1444 or the appointment of aliquidator as provided in Section 1-1445.

B. When the existence of the corporation terminates:

(1) The corporation's name is no longer a name from which other names

must_be distinguishable under Subsection 1-401(B) of this Act or under other

comparable provisions governing the names of limited liability companies or

partnerships, or the registration of trade names; and

(2) The corporation'sjuridical personality ends except for purposes of:

(a) Concluding any proceeding to which the corporation isaparty at thetime

of the termination; and

(b) Continuing to own any undistributed corporate assets and to owe any

undischarged corporate obligations or liabilities.

C. The termination does not:

(1) Extinguish any claim against the corporation;

(2) Abate any proceeding to which the corporation is a party;

(3)_Cause any obligation or liability owed by the corporation to become the

obligation or liability of any of the corporation's current or former shareholders,

directors, officers, employees, or agents; or
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(4) Cause any undistributed asset of the corporation to become the property

of any of the corporation's current or former shareholders, directors, officers,

employees, or agents.

D. A terminated corporation's juridical personality, and the authority of a

person _acting on the corporation's behalf as its legal counsel or manageria

representative, continues for purposes of Subparagraph (B)(2)(a) of this Section as

if the termination had not occurred, but subject to the power of an authorized

representative of areinstated corporation, or of aliquidator appointed in accordance

with Section 1-1445, to change the identity or authority of the legal counsel or

managerial representative.

E. The existence of aterminated corporation may be reinstated as provided

in Section 1-1444, and aliguidator may be appointed as provided in Section 1-1445

for any proper purpose. Unlessaterminated corporationisreinstated, any action that

iscommenced by or against the corporation after the effective date of itstermination

shall be brought by or against a liquidator that is appointed in accordance with

Section 1-1445.

Comments - 2013 Revision

(@) This Section is not part of the Model Act. It was added to this Act to
retain a mechanism for terminating the existence of a corporation for all purposes
other than owning any undistributed corporate assets or owing any undischarged
corporate debts. The termination of a corporation under this provision makes its
name available for use by others and terminates the applicability of the rules of
corporate governance that would otherwise continue to apply even to a dissolved
corporation under Section 1-1405.

(b) As provided in Paragraph (C)(3), the termination of the corporation's
existence does not cause any of its former directors, officers or shareholders to
become personally liable for the terminated corporation's debts. The rule in
Paragraph (C)(3) does not protect the former shareholders against liability for
improper distributions from the terminated corporation, or for post-termination
business transactions carried out by them without the protection against personal
liability provided by an existing corporation. But corporate shareholders do not
become substitute obligors on acorporation's debts merely because the corporation's
separate juridical personality isterminated.

(c) Similarly, asprovidedin Paragraph (C)(4), corporate sharehol dersdo not
become substitute owners of the corporation's assets merely because the existence
of the corporation is terminated. A terminated corporation continues to own its
undistributed assets and to owe its unpaid debts as provided in Subparagraph

(B)(2)(b).
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(d) If aterminationisadministrative, the terminated corporation may or may
not owe unpaid debts or own undistributed assets, depending on whether the
administrative termination is triggered inadvertently or deliberately. If the
administrative termination occurs unexpectedly, in an ongoing businessin which the
corporation's annual filing obligations have simply been overlooked, the terminated
corporation is very likely to own assets and to owe debts when it isterminated. In
that case, the rule in Subparagraph (B)(2)(b) preserves the corporation's position in
relation to its assets and liabilities during the period between its termination under
Section 1-1442 and its likely reinstatement under Section 1-1444. If, on the other
hand, the owners of a corporation have already shut down its operations and wound
up its affairs, they may choose deliberately to stop filing their corporation’'s annual
reports as a means of causing the secretary of state to terminate their corporation's
existence. In that case, the rule in Subparagraph (B)(2)(b) will apply only to the
extent that it is needed to deal with assets or liabilities that were undiscovered or
overlooked in the informal winding up of the corporation’s affairs.

(e) If atermination is voluntary, then all of the terminated corporation’s
assetsordinarily will have been paid out or distributed as part of the pre-termination
winding up of the corporation's affairs. If some assets remain undistributed after a
voluntary termination, then one (or both) of two explanationsislikely to account for
that fact: some assetswere undiscovered or overlooked during the winding up, or the
existence of the corporation was deliberately terminated while the corporation still
owned assets and owed debts, in a misguided effort to eliminate the corporation's
debts by eliminating the corporate debtor. In both circumstances, Subparagraph
(B)(2)(b) continuesto treat the corporation as the debtor on corporate liabilities and
the owner of corporate assets, to preserve both the existence and priority of the
various forms of claims and interests in the undistributed assets.

(f) Any transfer of undistributed assets from the terminated corporation to
acreditor or shareholder would require the proper exercise of managerial authority
on behalf of the corporation. That managerial authority could be obtained through
the appointment of a liquidator under Section 1-1445 or, if the requirements for
reinstatement could be satisfied, through a reinstatement of the corporation under
Section 1-1444. Thereinstatement would not itself create managerial authority, but
it would return the corporation to the position it was in before the termination
occurred. Hence, theboard of directors, officersand agents of the corporation would
hold the same authority after the reinstatement as they would have held had no
termination occurred.

(g) Subsection (D) isdesigned to prevent the disruption of pending litigation
by preserving the authority of a corporation’'s legal and managerial representatives
inthelitigation. However, the authorized representatives of areinstated corporation,
or aliquidator who is appointed in accordance with Section 1-1445 and who holds
the appropriate authority, may make changes in the identity or authority of the
corporation's legal counsel or managerial representatives.

(h) Although Subsection (B) alows a pending proceeding by or against a
terminated corporation to continue, any recovery by the corporation in thelitigation
will become an undistributed asset of the corporation, and any monetary judgment
against the corporation will be collectible only from the corporation's undistributed
assets, or through unlawful distribution claims against its former directors or
shareholders.

§1-1444. Reinstatement of terminated corporation

A. A terminated corporation may be reinstated if the corporation:

(1) Was not dissolved by ajudgment of dissolution; and
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(2) Requestsreinstatement in accordancewith this Section nolater thanthree

vears after the effective date of its articles or certificate of termination.

B. If the corporation was terminated administratively under Section 1-1442.

the articles of reinstatement shall be approved by:

(1) A director or officer listed in the corporation's last annual report before

its termination; or

(2) A director of the corporation elected by the shareholders of the

corporation after thelast annual report, regardless of whether thedirector was el ected

before or after the administrative termination.

C. If the corporation was terminated after its dissolution or termination was

authorized by avote of shareholders:

(1) Thereinstatement of the corporation shall be approved by the same vote

that was required to approve the dissol ution or termination, by the personswho were

shareholders at the time that the dissolution or termination was approved by the

shareholders;

(2) The persons entitled to vote on the reinstatement shall elect a board of

directors for the reinstated corporation; and

(3) The board of directors elected in accordance with Paragraph (2) of this

Subsection shall elect officers for the reinstated corporation.

D. A corporation may reguest reinstatement by delivering to the secretary

of state for filing articles of reinstatement and an annual report. The articles of

reinstatement and the annual report shall be signed by an officer or director of the

corporation who isentitled to approve the articles under Subsection B of this Section

or, in the case of areinstatement authorized in accordance with Subsection C of this

Section, by a director or officer eected in accordance with that Subsection. The

annual report shall be accompanied by a written consent to appointment signed by

the registered agent named in the annual report.

E. The articles of reinstatement shall state:

(1) The name of the corporation at the time it was terminated:
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(2) That the corporation is retaining that name or, if the name of the

corporation no longer meets the distinquishablity requirements of Subsection

1-401(B) of this Act, the new name that the corporation is adopting;

(3) That the reinstatement was approved

(a) In accordance with Subsection 1-1444(B) of this Act; or

(b) In accordance with Subsection 1-1444(C) of this Act, and that the

directors and officers listed in the annua report accompanying the articles of

reinstatement were elected in accordance with that Subsection; and

(4) That the corporation is reinstated, effective retroactively as if the

corporation had never been terminated.

F. The secretary of state shall file the articles of reinstatement only if:

(1) The articles are delivered for filing to the secretary of state within three

vears after the effective date of the articles or certificate of termination for the

corporation; and

(2) Thefeeis paid for thefiling of an annual report for each year between

the corporation's last annual report and the year in which corporation is reinstated.

G. In addition to the reinstatement authorized by Subsections A through F

of this Section, if the administrative termination of a corporation occurred because

of an error in the records of the secretary of state not caused by the corporation, the

secretary of state shall file acertificate of reinstatement that states that the certificate

of termination was filed in error, and that the corporation is reinstated, with

retroactive effect asif the termination had never occurred.

H. When the secretary of statefiles acertificate or articles of reinstatement,

the existence of the terminated corporation is reinstated retroactively, and the

corporation continuesto exist asif the termination had never occurred, subject only

to another entity's lawful use after termination of the corporation's name at thetime

of itstermination.

Source: R.S. 12:163 (2012).
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Comments - 2013 Revision

(@) This Section is not part of the Model Act. It is based on former R.S.
12:163(E), which permitted the reinstatement of a corporate charter that had been
revoked by the secretary of state on grounds that the corporation had failed to file
annual reports, or had failed to maintain a registered agent and registered office as
required by law. This Act broadens the scope of the former provision by making
reinstatement availablenot only to corporationsterminated administratively, but also
to those terminated voluntarily under Section 1-1440 or 1-1441.

(b) The broadening of the reinstatement option to include
voluntarily-terminated corporationsis designed to deal with similar casesin similar
ways. Shareholders who choose to terminate their corporations voluntarily and
formally, but then regret having done so because of some overlooked matter, should
have the same opportunity to fix the problem as those who regret an administrative
termination for asimilar reason. Unliketheformer law, this Act does not restrict the
reinstatement privilege to those who have triggered a termination through afailure
to comply with the corporation statute.

() The prior law's three-year time limit on reinstatements was retained in
thisAct. A three-year period islong enough to cover most of the post-termination
issues that are likely to arise, yet short enough to make it likely that the
pre-termination arrangements within the corporation can be reinstituted without the
need for judicial review. If it is not possible to obtain the vote required for
reinstatement, or if the three-year period allowed for reinstatement has expired, a
liquidator may be appointed under Section 1-1445 to deal with any undistributed
assets or undischarged claims of aterminated corporation.

(d) Articles of reinstatement may be filed by the secretary of state only if
they meet the general requirements of Section 1-120 for the filing of a document
under this Act. Subsection (F) of this Section imposes requirements that must be
satisfied in addition to those provided in Section 1-120.

81-1445. Appointment of liquidator for terminated corporation

On application of any interested party, a district court may, ex parte or on

such notice as the court may order, appoint a liquidator to act on behalf of a

terminated corporation with respect to any of itsundistributed assets or undischarged

claims or interests. The court's appointment of a liquidator under this Section is

governed by the provisions of Section 1-1432, as if the liquidator were being

appointed to conduct a dissolution of the corporation under court supervision. The

costs and expenses of the liquidator and of the appointment of the liquidator under

this Section shall be paid by the party seeking the appointment, subject to

reimbursement from any undistributed assets of the corporation or the proceeds of

their disposition.

Page 255 of 280

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



=

OCoO~NOOUITRAWN

11
12
13
14
15
16
17
18

19
20
21
22
23

24
25
26
27
28

29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

45
46
47

HLS 13RS-606 ORIGINAL

HB NO. 408

Comments - 2013 Revision

(@ Under the Model Act, a dissolved corporation continues to exist
indefinitely after itsdissolution. Thedissolution simply marksthe point at whichthe
object of corporation changes from the operation of its business to the winding up
an liquidation of its affairs. Hence, in theory, the Model Act deals with any
late-discovered assets or claimsof an aready-liquidated corporation inthe sameway
it deals with the assets and claims that were actually taken into account during the
active phase of the liquidation process: it empowers the board of directorsto collect
the assets and to pay the claims.

(b) But, in fact, if the assets or claims are discovered ten or twenty years
after the liquidation of the corporation is thought to have been completed, then no
board of directors will exist in any realistic sense. Nor will it be possible in most
such cases for anyone to call a meeting of the shareholders, or to have the
shareholders act by written consent, for the election of anew board. Hence, even if
the law does recognize the dissolved or terminated corporation’'s continuing role as
owner or obligor of the late discovered items - as both the Model Act and this Act
do - the practical problem posed by the late-discovered items is how identify an
appropriate person with authority to deal with those items.

(c) ThisAct addressesthat problem, first, by authorizing reinstatement of the
corporation for a three-year period following its termination, and, second, by
authorizing the appointment by acourt of aliquidator for theterminated corporation.
The reinstatement is governed by Section 1-1444. The appointment of aliquidator
isgoverned by Section 1-1445.

(d) Any interested person may seek the appointment of a liquidator for a
terminated corporation under Section 1-1445. The person seeking the appointment
bears the costs and expenses of the appointment proceeding, and of the liquidator,
subject to reimbursement from the undistributed assets of the corporation, or their
proceeds.

(e) A corporation that dissolves and completes its liquidation process is
unlikely to avoid termination under this Act for more than one additional year. Once
the liguidation is completed, the corporation islikely either to terminate voluntarily
under Section 1-1440 or 1-1441 or to discontinue the filing of its annual report,
which will cause the corporation to be terminated administratively under Section
1-1442. If the corporation does avoid termination, then the corporation will be
naming in itsannual reports the persons whom the corporation claimsto possessthe
authority to deal with late-discovered assets or liabilities. Whether those persons
actually possessthe authority to deal with the assetsor liabilities on the corporation's
behalf is a question that would be governed by the normal rules for the election of
directors and officers, and, if their terms have expired, for the authority of holdover
officials. Any shareholder would continueto hold the power under Section 1-701(D)
to demand a meeting of shareholders for the election of directorsif an election of
directors had not been conducted for eighteen months or more, and the owners of
shares representing at least twenty-five percent of the voting power in the
corporation would be entitled to seek court supervision of the dissolution under
Section 1-1430(A)(4). In any case, because the corporation is dissolved, the board
would be required to deal with the assets or claims as contemplated by Section
1-1405.
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PART 15. FOREIGN CORPORATIONS

Reserv
Comment - 2013 Revision

Chapter 15 of the Model Business Corporation Act deads with the
qualification of foreign business corporationsto do businessin astate. A separate
model act, the Model Nonprofit Corporation Act, deals with the qualification of
foreign nonprofit corporations. Because existing Chapter 3 of Title 12 of the
Revised Statutes covers the qualification of both forms of foreign corporation, the
existing Chapter was retained, and Chapter 15 of the Model Act was omitted from
this Act.

PART. 16. RECORDS AND REPORTS

SUBPART A. RECORDS

81-1601. Corporate records

A. A corporation shall keep as permanent records minutes of all meetings of

its shareholders and board of directors, a record of all actions taken by the

shareholders or board of directors without a meeting, and a record of all actions

taken by a committee of the board of directorsin place of the board of directors on

behalf of the corporation.

B. A corporation shall maintain appropriate accounting records.

C. A corporation or its agent shall maintain a record of its shareholders, in

a form that permits preparation of a list of the names and addresses of all

shareholders, in alphabetical order by class of shares showing the number and class

of shares held by each.

D. A corporation shall maintain its records in the form of a document,

including an electronic record, or in another form capable of conversion into paper

form within areasonable time.

E. A corporation shall keep a copy of the following records at its principal

(1) ltsarticles or restated articles of incorporation, all amendments to them

currently in effect, and any notices to shareholders referred to in Paragraph

1-120(K)(5) of this Act regarding facts on which afiled document is dependent;
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(2) lts bylaws or restated bylaws and all amendments to them currently in

effect;

(3) Resolutionsadopted by itsboard of directorscreating one or more classes

or series of shares, and fixing their relative rights, preferences, and limitations, if

shares issued pursuant to those resol utions are outstanding;

(4) The minutes of all shareholders meetings, and records of all action taken

by shareholders without a meeting, for the past three years;

(5) All written communications to shareholders generally within the past

three years, including the financia statements furnished for the past three years

under Section 1-1620:;

(6) A list of the names and business addresses of its current directors and

officers;

(7) Its most recent annual report delivered to the secretary of state under

Section 1-1621 and

(8) _Any unanimous governance agreement, asdefinedin Section 1-732, then

in effect.
Source; MBCA §16.01.
Comment - 2013 Revision

This Act adds a new Paragraph (E)(8) that includes unanimous governance
agreements among the records that must be kept at the corporation’s principal office
under Section 1-1601, and be availablefor inspection under Section 1-1602(A). The
new Subsection does not require a corporation to create or maintain a unanimous
governance agreement, but only to keep a copy of it, and to allow its inspection, if
oneisin effect. If acorporation does have a unanimous governance agreement in
effect, the agreement is one of the basic documents of corporate governance that
must be available for inspection by the corporation's shareholders.

§1-1602. Inspection of records by shareholders

A. A shareholder of a corporation is entitled to inspect and copy, during

regular business hours at the corporation's principal office, any of the records of the

corporation described in Subsection 1-1601(E) of this Act if the shareholder gives

the corporation a signed written notice of the shareholder's demand at least five

business days before the date on which the shareholder wishes to inspect and copy.
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B. For any meeting of shareholdersfor which therecord datefor determining

shareholders entitled to vote at the meeting is different than the record datefor notice

of the meeting, any person who becomes ashareholder subseguent to the record date

for notice of the meeting and is entitled to vote at the meeting is entitled to obtain

from the corporation upon request the notice and any other information provided by

the corporation to shareholders in connection with the meeting, unless the

corporation has made such information generaly available to shareholders by

posting it on its website or by other generally recognized means. Failure of a

corporation to provide such information does not affect the validity of action taken

at the meeting.

C. A shareholder of at least five percent of any class of the issued shares of

acorporation for at least the preceding six months is entitled to inspect and copy,

during regular business hours at a reasonable | ocation specified by the corporation,

any and al of the records of the corporation if the shareholder meets the

requirements of Subsection D of this Section and gives the corporation a signed

written notice of the shareholder's demand at |east five busi ness days before the date

on which the shareholder wishes to inspect and copy the records. A shareholder of

less than five percent of a corporation's issued shares may exercise the rights

provided in this Subsection if the shareholder delivers to the corporation, either

before or along with the written notice of demand, written consents to the demand

by other shareholders who, in the aggregate with the shareholder making the

demand, own the required percentage of shares for the required period.

D. A shareholder may inspect and copy the records described in Subsection

B of this Section only if:

(1) Theshareholder'sdemand ismadein good faith and for aproper purpose;

(2) Theshareholder describeswith reasonable particul arity the shareholder's

purpose and the records the shareholder desires to inspect; and

(3) Therecords are directly connected with the shareholder's purpose.

Page 259 of 280

CODING: Wordsin struekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

40
41
42
43

HLS 13RS-606 ORIGINAL

HB NO. 408

E. Theright of inspection granted by this Section may not be abolished or

limited by a corporation's articles of incorporation, bylaws, unanimous governance

agreement, or any other agreement.

F. This Section does not affect:

(1) Theright of ashareholder to inspect records under Section 1-720 or, if

the shareholder isin litigation with the corporation, to the same extent as any other

litigant; or

(2) The power of a court to deny the right of inspection as to confidential

matters, or to place restrictions on the use or distribution of records as provided in

Subsection 1-1604(D) of this Act.

G. For purposes of this Section, "shareholder” includes a beneficia owner

whose shares are held in avoting trust or by a nominee on the shareholder's behalf.

Source; MBCA §16.02.
Comments - 2013 Revision

(8) ThisAct amendsModel Act Subsection (c) to retaintherulein prior law
that limited inspection rights to shareholders who, by themselves or together with
other cooperating shareholders, owned at least five percent of a class of the
corporation's shares for at least six months. The prior law's reference to
"outstanding" shares has been replaced in this Section with a reference to "issued"”
shares because "issued" sharesis the correct term under this Act for what prior law
called "outstanding" shares. Under prior law, an issued share that was owned by a
third party was called an "outstanding™ share, to distinguish it from an issued share
that had been reacquired by the corporation (and not canceled), which was called a
"treasury” share. Under Section 1-631, shares that are reacquired by the issuing
corporation do not retain their issued status as treasury shares. Rather, they return
to the status of unissued shares.

(b) This Act drops the separate and higher percentage ownership
requirement, twenty-five percent, that wasimposed under prior law on shareholders
who were competitors of the corporation. A higher percentage requirement could
interfere arbitrarily with thelegitimateinspection rights of shareholderswho happen
to be competitors, whilestill failing to protect the corporation adequately against the
inspection of records for improper purposes by competitors who happen to own the
required percentage of shares. ThisAct dealswithinspectionsby competitorsintwo
ways. First, al inspections under Subsection (C) are subject to the requirements of
Subsection (C), which include the requirement that the demand for inspection be
made in good faith and for a proper purpose. Second, the court is given the power
under Subsection (F) to deny the inspection of records concerning confidential
matters.

(c) This Act dso changes the rule in prior law that multiple shareholders
could "jointly" exercise an inspection, to avoid any suggestion that jointly-held
inspection rights might somehow have to be exercised differently from those held
by just one shareholder. This Act does not require that the inspections themselves

Page 260 of 280

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



O~NO 01~ WN -

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35

36

HLS 13RS-606 ORIGINAL

HB NO. 408

be conducted jointly, but only that a group of shareholders owning the required
percentage of shares for the required period consent to the inspecting shareholder's
demand for inspection.

(d) ThisActretainstherulein prior law that allowed asharehol der to inspect
"any and al" records of the corporation, and not merely those records specifically
listed in Model Act Subsection (c). It omitsthereferencein prior law to "accounts’
because accounting records are included in the records that may be inspected under
this Section.

(e) ThisAct deletesModel Act Paragraph (f)(2), which preserved the power
of a court to compel the production of corporate records independently of the Act.
The statement was deleted as unnecessary to preserve any such power and to
eliminate the risk that the statement of preservation could itself be construed as an
implicit recognition of some unspecified additional authority.

(f) This Act uses Paragraph (F)(2) to retain the rule from prior law that
permits a court to deny inspection rights as to confidential matters. The court's
power to deny inspection exists in addition to its authority to restrict the use or
distribution of inspected items under Section 1-1604(D). A court should deny the
inspection of confidential itemsonly if it concludesthat therestrictionsthat the court
may impose on the use or distribution of the inspected records under Section
1-1604(D) are not sufficient to protect the corporation's interests in the
confidentiality of the records.

§1-1603. Scope of inspection right

A. A shareholder's agent or attorney has the same inspection and copying

rights as the shareholder represented.

B. Theright to copy records under Section 1-1602 includes, if reasonable,

the right to receive copies by xerographic or other means, including copies through

an electronic transmission if € ectronic transmissionisavailableand requested by the

shareholder.

C. The corporation may comply at its expense with a shareholder's demand

to inspect the record of shareholders by providing the shareholder with a list of

shareholders that was compiled no earlier than the date of the shareholder's demand.

D. The corporation may impose a reasonable charge, covering the costs of

labor and material, for copies of any documents requested by the shareholder. The

charge may not exceed the estimated cost of production, reproduction or

transmission of the records.

Source: MBCA 816.03.
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81-1604. Court-ordered inspection

A. If acorporation does not within a reasonable time allow a shareholder

who complies with the applicable provisions of Section 1-1602 to inspect and copy

any records reguired by that Section to be available for inspection the district court

of the parish where the corporation's principal office (or, if none in this state, its

registered office) is located may by summary proceeding order inspection and

copying of the records demanded. If the court determines that the shareholder was

entitled to inspect and copy the demanded records under Subsection 1-1602(A) of

this Act, then the court shall order the corporation to provide copies of the demanded

records at the corporation's expense.

B. [Reserved.]

C. If the court orders inspection and copying of the records demanded, it

shall also order the corporation to pay the shareholder's expenses incurred to obtain

the order unless the corporation proves that it refused inspection in good faith

because it had a reasonable basis for doubt about the right of the shareholder to

inspect the records demanded.

D. If the court orders inspection and copying of the records demanded, it

may impose reasonabl e restrictions on the use or distribution of the records by the

demanding shareholder.

Source: MBCA 8§16.04.
Comment - 2013 Revision
This Act combines the two separate enforcement provisions in Model Act
Subsections (a) and (b) into asingle unified Subsection (A) and reserves Subsection

(B) for future use.

81-1605. Inspection of records by directors

A. A director of a corporation is entitled to inspect and copy the books,

records and documents of the corporation at any reasonable time to the extent

reasonably related to the performance of the director's duties as adirector, including

duties as amember of acommittee, but not for any other purpose or in any manner

that would violate any duty to the corporation.
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B. Thedistrict court of the parish wherethe corporation's principal office (or

if noneinthisstate, itsregistered office) islocated may order inspection and copying

of the books, records and documents at the corporation's expense, upon petition of

a director who has been refused such inspection rights, unless the corporation

establishes that the director is not entitled to such inspection rights. The court shall

dispose of a petition under this Subsection by summary proceeding.

C. If an order is issued, the court may include provisions protecting the

corporation from undue burden or expense, and prohibiting the director from using

information obtained upon exercise of the inspection rights in a manner that would

violate aduty to the corporation, and may also order the corporation to reimbursethe

director for thedirector's expensesincurred in connection with the proceeding under

Subsection B of this Section. In addition to a director's rights under this Section, a

director is also entitled to the corporation's payment of expenses, and to the

corporation's provision of copies at the corporation's expense, on the same basis as

a shareholder under Section 1-1604, regardless of whether the director is a

shareholder or holds the percentage of shares specified in Section 1-1602.

Source: MBCA 816.05.
Comments -2013 Revision

(@) ThisAct modifiesthe procedura terminology in Model Act Subsection
(b) to make it consistent with the Code of Civil Procedure.

(b) This Act also adds a second sentence to Subsection (b) to extend to a
director the sameexpense-reimbursement and free-copy rightsasasharehol der under
Section 1-1604, regardless of whether the director ownsthe sharesrequired to obtain
those rights in his or her capacity as a shareholder.

81-1606. Exception to notice requirement

A. Whenever notice would otherwise be required to be given under any

provision of this Act to a shareholder, such notice need not be given if:

(1) Noticesto the shareholders of two consecutive annua meetings, and all

notices of meetings during the period between such two consecutive annual

meetings, have been sent to such shareholder at such shareholder's address as shown
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on the records of the corporation and have been returned undeliverable or could not

be delivered; or

(2) _All, but not less than two, payments of dividends on securities during a

twelve-month period, or two consecutive payments of dividends on securitiesduring

a period of more than twelve months, have been sent to such shareholder at such

shareholder's address as shown on the records of the corporation and have been

returned undeliverable or could not be delivered.

B. If any such shareholder shall deliver to the corporation awritten notice

setting forth such shareholder's then-current address, the requirement that notice be

given to such shareholder shall be reinstated.

Source: MBCA 816.06.

SUBPART B. REPORTS

81-1620. Financia statements for shareholders

A. Once each calendar year a shareholder may obtain a report of financial

information from the corporation. To obtain the report, a shareholder shall give a

written notice of the request for the report to the corporation. The notice shall

specify a postal mailing address, and if desired an electronic mailing address, to

which the report should be delivered. Promptly after receiving the shareholder's

notice, the corporation shall deliver to the shareholder, at one of the specified

addresses, areport that complies with the requirements of Subsections B and C of

this Section.

B. A report of financia information shall contain the following financia

statements, which may be consolidated or combined statements of the corporation

and one or more of its subsidiaries, as appropriate, for the last fiscal year ended at

least four months before the effective date of the shareholder's notice:

(1) A balance sheset;

(2) An income statement;

(3)_A statement of changes in shareholders equity unless that information

appears elsewhere in the financial statements provided; and
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(4) If ordinarily prepared by the corporation, a statement of cash flows.

C. If the corporation's financia statements are prepared for the corporation

on thebasis of generally accepted accounting principles, the statementsin thereport

of financial information listed in Subsection B of this Section must also be prepared

on that basis. If those statements are reported upon by a public accountant, the

accountant's report shall be delivered as part of the report of financial information

described in Subsection B of this Section.

D. A public corporation may fulfill itsresponsibilities under this Section by

delivering the financial statements listed in Subsection B of this Section, or

otherwise making them available, in any manner permitted by the applicable rules

and requlations of the United States Securities Exchange Commission. A

corporation that complies with this Subsection is not required to deliver areport of

financial information as provided in Subsection A of this Section.

Source: MBCA §16.20.
Comment - 2013 Revision

This Act modifies the Model Act to retain the rule in prior law that a
corporationisrequired to provide financia reportsto its shareholders only annually
and only when requested. This Act adopts the substance of the Model Act rules
concerning the nature of thefinancial statementsto be provided, and the entitlement
of public companiesto satisfy their reporting obligationsthrough their securitieslaw
filings.

§1-1621. Annual report for secretary of state

A. Each corporation shall deliver to the secretary of statefor filing an annual

report that sets forth:

(1) The name of the corporation:;

(2) The address of its registered office;

(3) The name and address of its registered agent:

(4) The address of its principal office;

(5) Names and business addresses of its directors and principal officers; and

(6) The total number of issued shares, itemized by class and series, if any,

within each class.

Page 265 of 280

CODING: Wordsinstruekthrotgh type are del etionsfrom existing law; words underscored
are additions.



oS o B~ W DN

10
11
12
13
14

15
16
17
18
19
20
21

22
23
24
25
26
27
28

29
30
31

32
33
34
35
36
37
38
39

HLS 13RS-606 ORIGINAL

HB NO. 408

B. Information in the annual report must be current as of the date the annual

report is signed on behalf of the corporation.

C. A corporation's annual report shall be delivered to the secretary of state

each yvear on or before the anniversary of the date that the corporation was

incorporated.

D. If an annual report does not contain the information required by this

Section, the secretary of state shall promptly notify the corporation in writing and

return the report to it for correction. If the report is corrected to contain the

information required by this Section and delivered to the secretary of state within 30

days after the effective date of notice, it is deemed to be timely filed.

E. A dissolved corporation shall continue to file annual reports under this

Section until the existence of the corporation is terminated.

Source: MBCA 816.21.
Comments - 2013 Revision

(8 ThisAct deletes the Model Act references to annual reports by foreign
corporations because those are governed by Chapter 3 of this Title. Asaresult of
those deletions, this Section applies only to corporations incorporated under the
provisions of this Act, making the Model Act referencesto "domestic” corporations,
as distinguished from foreign corporations, unnecessary. This Section appliesto a
"corporation,” aterm that means the same thing as "domestic corporation” when it
is used without any other descriptive words. See Section 1-140 (4).

(b) This Act deletes two of the items that the Model Act requires to be
included in an annual report: a description of the business of the corporation and a
statement of the number of authorized shares. It also modifies the required
statements concerning acorporation'sregistered office and registered agent to reflect
the rglection by this Act of the Model Act rule that the address of aregistered agent
hasto be the same as the address of the corporation's registered office. See Section
1-501.

(c) ThisAct replacesthe Model Act rule that annual reports be filed in the
first quarter of each year with the rule from prior law that reports be filed on or
before the anniversary of each corporation’s date of incorporation.

(d) ThisAct addsanew Subsection (E) that requires adissolved corporation
to continue filing its annual reports until the corporation’s existence is terminated.
A dissolved, non-terminated corporation continues to exist, continues to be subject
to management by or under the supervision of its board of directors, and continues
to be subject to claims by creditors. Under those circumstances, the information
provided by an annual report should continue to be publicly available. A dissolved
corporation that failstofileitsannual reportsis subject to administrativetermination
in the same way as any other corporation.
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81-1622. Reporting obligation of corporation that contracts with the state

A. A corporation that contracts with the state shall deliver for filing to the

secretary of state a statement that acknowledges the contract. The statement shall

include the names and addresses of all persons or entities who hold an ownership

interest of five percent or more in the corporation or who hold by proxy the voting

power of five percent or more in the corporation and, if anyone holds stock in his

own name that actually belongs to another, the name of the person for whom held,

including stock held pursuant to a counterletter. The statement shall be duly

acknowledged, or executed by authentic act.

B. This Subsection does not apply to:

(1) Any agreement entered between the state and a corporation for € ectric

Or gas service.

(2) Publicly traded corporations.

(3) State-chartered banks.

Source: MBCA §16.22.
Comment - 2013 Revision

Thisprovisionisnot part of theModel Act. It wasadded to thisAct toretain
the substance of former R.S. 12:25(E). In prior law, the reporting requirement was
included as part of the provision that described the requirements for incorporating
a business. The requirement was moved to the reporting provisions of this Act
because the duty to file the required statement istriggered by a contract between the
corporation and the state, and not by the act of incorporating a new company.

PART 17. TRANSITION PROVISIONS

§1-1701. Application to existing domestic corporations

ThisAct appliesto all domestic corporationsin existenceonits effectivedate

that were incorporated under the laws of this state for a purpose or purposes for

which a corporation might be formed under this Act.

Source: MBCA 817.01.
Comment - 2013 Revision

Under Model Act Section 17.01, this Act would apply to all corporationsfor
profit formed under agenera statute of this state providing for the incorporation of
a corporation for profit. This Act modifies the description of the existing
corporationsto whichit appliesto those corporationsformed for apurposefor which
acorporation could beformed under thisPart. The narrower description isdesigned
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to prevent the application of this Act to special formsof for-profit corporations, such
as banking and insurance corporations, which are governed by separate statutes.

§1-1702. Limited applicability to foreign corporations

Except whereexpressreferenceismadeto foreign corporations, thisAct does

not apply to foreign corporations.

Source: R.S. 12:75 (2012).
Comments - 2013 Revision

(@ Because this Act omits Model Act Chapter 15, concerning the
gualification of foreign corporations to do businessin this state, it also omits Model
Act Section 17.02, concerning the transition rules applicable to already-qualified
foreign corporations. Chapter 3 of Title 12 continues to govern the qualification of
foreign corporationsin this state, without any change by this Act.

(b) This Act utilizes Section 1-1702 to retain the substance of former R.S.
12:175, which rendered the predecessor statute generally inapplicable to foreign
corporations. Section 1-1702 of this Act statesthat the Act does not apply to foreign
corporations except where it makes an express reference to foreign corporations.
Examples of express references to foreign corporations include the reference to the
names of qualified foreign corporations in Section 1-401(b) and the references to
foreign corporationsin Parts 9 and 11.

§1-1703. Saving provisions

A. Except asprovided in Subsection B of this Section, the repeal of astatute

by this Act does not affect:

(1) Theoperation of the statute or any action taken under it, beforeitsrepeal;

(2) Anyratification, right, remedy, privilege, obligation, or liability acquired,

accrued, or incurred under the statute, before its repeal ;

(3) _Any violation of the statute, or any penalty, forfeiture, or punishment

incurred because of the violation, before its repeal ;

(4) Any proceeding, reorganization, or dissolution commenced under the

statute before its repeal, and the proceeding, reorganization, or dissolution may be

completed in accordance with the statute as if it had not been repeal ed.

B. If apenalty or punishment imposed for violation of a statute repeaed by

this Act is reduced by this Act, the penaty or punishment if not already imposed

shall be imposed in accordance with this Act.

C. Inthe event that any provisions of this Act are deemed to modify, limit,

or supersede the federal Electronic Signatures in Global and National Commerce
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Act, 15 U.S.C. 88 7001 et seg., the provisions of this Act shall control to the

maximum extent permitted by Section 102(a)(2) of that federal act.

Source: MBCA 817.03.

81-1704. [Reserved.]

Comment - 2013 Revision
Model Act Section 17.04, which provides for severability, is omitted from
thisAct. A genera rule of severability isprovided in R.S. 24:175 for all acts of the

Legidature. A separate severability rulein this Act would either be repetitious of or
inconsistent with the general rule.

§1501. Applicability

The provisions of this Chapter shall be applicable to all business

organizations defined in R.S. 12:1502(B);—except-asprovidedR-S—12:92(b);
93(DB),or1328(C).

§1502. Actions against persons who control business organizations

A. The provisions of this Section shall apply to all business organizations
formed under the laws of this state and shall be applicable to actions against any
officer, director, shareholder, member, manager, genera partner, limited partner,

managing partner, or other person similarly situated. The provisions of this Section

shall not apply to actions governed by R.S. 12:1-622, 1-833, 1-1407 or 1328(C).

81601. bBefintttons Conversion of domestic business entities
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One form of domestic business entity may convert to another form of

domestic business entity as provided in the Business Corporation Act. This

authorization of domestic entity conversions does not limit the other forms of

transaction authorized by the Business Corporation Act.

Comments - 2013 Revision

(@) Theorigina version of Chapter 25 of Title 12 was enacted in 2006 to
authorizethe conversion of oneform of domestic unincorporated businessentity into
another. In 2013, the Chapter was revised extensively in connection with the
adoption in Louisiana of the Model Business Corporation Act, now Chapter 1 of
Title 12, which contains its own provisions on entity conversion.

(b) Although the basic concept of entity conversion was similar under the
Model Act and former Chapter 25, the two approaches differed in several respects:

(1) TheModel Act applied only to conversionsinwhich adomestic business
corporation was either a converting or surviving entity, but permitted conversions
that included as parties foreign corporations and domestic and foreign
unincorporated entities, such as partnerships and limited liability companies.
Chapter 25, in contrast, applied only to conversionsin which both the converting and
surviving entities were domestic, but was not limited to conversions that included
domestic business corporations as parties.

(2) TheModel Act rules on the content, execution and filing of the relevant
documentswere part of alarger model structure, widely adopted in other states. The
analogous Louisiana rules were designed to work within the older structure
established by Louisiana's 1968 business corporation statute.

(3) Chapter 25 addressed two issues on which the Model Act wassilent: the
need to file "short period” tax returns for the converting entity and the treatment of
government-issued licenses held by the converting entity.

(c) Thetwo approachesto entity conversion were reconciled in three ways:

(1) The scope of the Model Act conversion provisions was expanded to
include the types of non-corporate conversions covered by former Chapter 25.

(2) Theprovisions of former Chapter 25 concerning the content, execution
and filing of the required conversion documents were repealed and replaced by a
cross reference to the Model Act provisions on conversion.

(3) The substance of the tax-return and government licensing rules in
Chapter 25 was retained.

(d) Neither this Chapter nor the Business Corporation Act authorizes the
conversion of a nonprofit corporation into a business corporation. Former R.S.
12:165, which permitted a nonprofit corporation to "reincorporate” as a business
corporationif theprovisionsof theNonprofit Corporation Law "nolonger appl[ied],"
was not retained as part of the current Business Corporation Act. It was not clear
how the former reincorporation provision could ever be satisfied, asit required the
Nonprofit Corporation Law "no longer [to] apply" to an existing nonprofit
corporation. And if the former provision could indeed be satisfied, it appeared to
provide an unjustified means of circumventing the prohibition in the Nonprofit
Corporation Law against the distribution of profits. See R.S. 12:210(F). The
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Nonprofit Corporation Law does permit a nonprofit corporation to merge or
consolidate with a business corporation. R.S. 12:242(A). But a nonprofit
corporation that is not permitted to distribute its net assets to its members upon
dissolution may be merged only with another corporation that is subject to the same
limitation. R.S. 12:242(C).

81602. Eonversionof-domesticentities Definitions

Terms that are defined in the Business Corporation Act have the same

meaning in this Chapter asin that act. As used in this Chapter:

(1) "Allowed update rule" means a rule of a licensing body allowed by

R.S.12:1604(B) or (C).

(2) "Business entity" means any of the following business organizations:

business corporation, limited liability company, partnership, partnership in

commendam, and registered limited liability partnership.

(3)_"Converting entity" means a domestic business corporation or domestic

unincorporated entity as it exists before the effective date of an entity conversion

under the Business Corporation Act.

(4) "Domestic business entity" means a business entity that isincorporated,

organized, or formed under the laws of this state.

(5) "License" means any license, permit or certificate issued by any board,

commission, or agency of the state or any of its political subdivisions.
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(6) "Licensing body" means the board, commission, or agency of the state

or any of its political subdivisions that issues alicense.

(7)_"Publicly traded entity" means a business entity that is the issuer of

shares, ownership interests, or other securitiesthat are listed on anational securities

exchange or reqularly traded in a market maintained by one or more members of a

national securities association.

(8)_"Surviving entity" means a domestic business corporation or domestic

unincorporated entity as it exists immediately after the consummation of an entity

conversion under the Business Corporation Act.

81603. Conversorappheation Tax filing requirements
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Short period tax returnsshall befiled for the converting entity if thesurviving

entity's tax classification is different than the converting entity's tax classification.

All items of income, gain, loss, deduction, and credit shall be reported on the short

return in accordance with the converting entity's tax classification during the short

period.
Comment - 2013 Revision

This Section isidentical in substance to provision it replaced, former R.S.
12:1606.

§1604.

holds a license immediately before a nonprofit conversion or entity conversion

continuesto hold the license as a surviving entity unless the surviving entity faillsto

comply with an allowed updaterule, or is not aform of busi ness entity that may hold

that kind of license. The continued holding of alicense under this Subsection does

not affect the expiration date or any of the terms or conditions of the license. The

license continues to be held, and may be suspended, restricted or revoked, asif the

conversion had not occurred.
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wit-be transferred-as-aresutt-of- the-eonversion: The rules of alicensing body may

reguire asurviving entity to update itslicensing information by delivering a copy of

any of the following documents to the licensing body within ninety days after the

effective date of the conversion, or by alater date set by those rules:

(1) Thearticlesof entity conversion, acknowledged asfiled by the secretary

of state as provided in the Business Corporation Act.

(2) The license being updated.

(3) A bond or certificate of insurance in the name of the surviving entity for

any coverage required for the issuance of the kind of license being updated.

(4) An amendment or amended version of any contract or other agreement

required for the issuance of the kind of license being updated, naming the surviving

entity as aparty to the reguired contract or agreement.

require the surviving entity to pay a fee of up to twenty-five dollars to update the

license.

D. An updated license shall be issued by the licensing body within thirty

days of itsreceipt of the documents and fee required by its allowed update rules, but

if a surviving entity has complied with the allowed update rules of the licensing
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body, afailure by the licensing body to issue an updated license does not affect the

continued holding of the license as provided in Subsection A of this Section.

E. A license held by a converting entity terminates on the effective date of

the conversion if the surviving entity in the conversion is aform of business entity

that may not hold the license.

F. If a surviving entity fails to comply with an allowed update rule

concerning alicense, the license terminates at the end of the ninetieth day after the

effectivedate of the conversion or, if alater datefor complianceis set by thealowed

update rule, at the end of the later date.

G. Except for publicly traded entities, the provisions of this Section shall not

apply to a surviving entity seeking an updated license that has any change in

ownership interests or has changed ownership by including an individual or entity

that did not have an ownership interest in the surviving entity immediately prior to

the conversion.

Comments - 2013 Revision

() This Section retains the substance of former R.S. 12:1607, but has been
modified to clarify the meaning of the Section and to address issues |eft open by the
earlier provision.

(b) The former provision required an agency to "recognize" a surviving
entity's license, but also conferred power on the agency to require the converted
licensee to "update” its license and to submit any insurance policies and contracts
required of the licensee in the new name of the converted entity. If the updated
licensewasissued, it was given retroactive effect to the date of the entity conversion,
leaving open the question of how to reconcile the agency's obligation to recognize
a continuing license, while withholding an updated license that would have
retroactive effect only if issued. The former language also allowed the agency to
refuse to issue an updated license if the entity (presumably either before or after the
conversion) owed any unpaid fees or had been "cited or charged” with aviolation of
the law that the agency was empowered to enforce. This power to withhold an
updated license based merely on a charged or cited violation of law, or for any
unpaid fee, suggested that the licensing agency could revoke an entity's license in
practical effect on grounds that would not have supported license revocation under
normal revocation procedures.

(c) Asmodified, this Section does not merely instruct the licensing body to
recognize a surviving entity's license. Rather, it continues the license by operation
of law, as if the conversion had not occurred, subject to two limitations. (a) the
license terminates immediately on conversion if the surviving entity in the
conversion is not the kind of entity that may hold that kind of license, and (b) the
licenseterminates at the end of an "update” period of at least 90 daysif the surviving
entity failsto comply by the end of the update period with any update rules permitted
this chapter and adopted by the agency. Otherwise, subject to any enforcement
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actions that may be pending or that could be initiated against the licensee in the

absence of the conversion, the license of the surviving entity in the conversion
continues for any period remaining in the term of the continued license.

Section 2. R.S. 49:222(B)(1) and (6) are hereby amended and reenacted to read as

follows:

§222. Fees chargeable by secretary of state
B. The secretary of state is authorized to collect the following fees:
(1) Domestic corporations and limited liability companies.
(8 Twenty-five dollars for reserving a corporate name or limited liability

company name, transferring areserved corporate name, registering acorporate name,

renewing a registered corporate name, or applying for use of an indistinguishable

name by a corporation.

(b) Sixty dollars for filing and recording corporation articles of

incorporation,

termination—of—dissotutton—proceedings;, articles of amendment, articles of

restatement, articles of domestication, articles of charter surrender, articles of

nonprofit conversion, articles of domestication and conversion, articles of

dissolution, articles of revocation of dissolution, articles of reinstatement

proceedings, articles of merger or_share exchange proeeedings, and certificates

articles of correction.

(c) Seventy-five dollars for filing and recording limited liability company

articles of organization, amended articles of organization, dissolution proceedings,
termination of dissolution proceedings, reinstatement proceedings, merger
proceedings, and certificates of correction.

(d) Twenty dollarsfor filing any other document or issuing and sealing any

other certificate required or permitted by the totisranabustess-eorporationtaw

Business Corporation Act, R:S—12:+et-seg: R.S. 12:1-101 et seq., or the limited

liability companies law, R.S. 12:1301 et seq.
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(e) Twenty-fivedollarsfor acorporation's statement of change of registered

agent or registered office, or both, theresignation of an agent or officer; appointment

of aregistered agent; change of domicile; appointment of new officers, directors,
members, or managers, and change of address for agents, officers, directors,
members, or managers.

(f) Twenty-five dollars for a supplemental initial report.

(g9 Twenty-five dollarsfor annual reports.

(6) Busess Articles of entity conversions.

(@) Seventy-five dollars for conversion from or to a limited liability

company.

(b) One hundred dollars for conversion from or to a partnership.

HabHity-eompany: For a conversion of a partnership from or to alimited liability

company, the fee stated in Subsection B of this Section.

Section 3. Code of Civil Procedure Article 611 is hereby amended and reenacted to

read as follows:

Art. 611. Derivative actions; prerequisites

A. When a corporation or unincorporated association refuses to enforce a
right of the corporation or unincorporated association, a shareholder, partner, or
member thereof may bring a derivative action to enforce the right on behalf of the
corporation or unincorporated association. A derivative action may be maintained
as aclass action when the persons constituting the class are so numerous asto make
it impracticable for all of them to join or be joined as parties. In the case of a

derivative class action, Articles 594 and 595 shall apply.
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B. If a derivative action is a "derivative proceeding” as defined in the

Business Corporation Act, the action is exempt from the provisions of this Chapter

other than this Subsection, and is subject instead to the provisions of the Business

Corporation Act concerning derivative proceedings.

Comment - 2013
The last sentence of Article 611 was added in connection with Louisiana’s

adoption in 2013 of the Business Corporation Act. The added language causes a

derivativeactionthat isfiled on behalf of alL ouisianabusiness corporation (or, tothe

limited extent provided in Section 1-747 of the Act, on behalf of a foreign
corporation) to be governed by the derivative proceeding provisions of the Business

Corporation Act instead of the class and derivative actions chapter of the Code of

Civil Procedure. SeeR.S. 12:1-740(1). A derivative proceeding that is governed by

the Business Corporation Act is exempted only from this Chapter, however, and

otherwise remains subject to the provisions of the Code of Civil Procedure.

Section4. R.S. 12:1 through 178 and 1605 through 1607 are hereby repealed intheir
entirety.

Section 5. Intheevent that the Act that originated asHouse Bill No. _ of this2013
Regular Session of the Louisiana Legislature is enacted into law, provisions of that Act
amending fee amounts provided in R.S. 49:222 shall supersede and replace fee amounts
providedinthisAct. ThelLouisiana State Law Instituteis hereby directed to redesignate the
provisions of that Act in amanner consistent with this Act.

Section 6. The Louisiana State Law Institute, as the official advisory law revision
commission of the state of Louisiana, shall direct and supervise the continuous revision,
clarification, and coordination of Chapter 1 of Title 12 of the Louisiana Revised Statutes of

1950, relative to business corporations.

Section 7. The provisions of this Act shall become effective on January 1, 2015.

DIGEST

Thedigest printed below was prepared by House L egidlative Services. It constitutes no part
of thelegidative instrument. The keyword, one-liner, abstract, and digest do not constitute
part of the law or proof or indicia of legislative intent. [R.S. 1:13(B) and 24:177(E)]

Fail HB No. 408
Abstract: Enactsthe "Business Corporation Act”.
Present law (R.S. 12:1-178) provides with regard to the Business Corporation Law.
Proposed law repeal s present law.
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Proposed law enacts the "Business Corporations Act", modeled after the Model Business
Corporations Act.

Present law (R.S. 12:1501) providesfor the applicability of Chapter 24 of Title 12 of theLa.
Revised Statutes of 1950 to all business organizations defined in R.S. 12:1502(B), except
asprovided in R.S. 12:92(D), 93(D), or 1328(C).

Proposed law repeal s present law.

Present law (R.S. 12:1502(A)) provides for the applicability of present law to business
organizations formed under the laws of the state and to actions against officers, directors,
shareholders, members, managers, general partners, limited partners, managing partners, or
other persons similarly situated.

Proposed law provides an exception for actions governed by R.S. 12:1-622, 1-833, 1-1407,
or 12:1328(C).

Present law (R.S. 12:1601) provides definitions applicable to Chapter 25 of Title 12 of the
Louisiana Revised Statutes of 1950.

Proposed law repeals present law and provides for the conversion of domestic business
entities.

Present law (R.S. 12:1602) provides for the conversion of domestic entities.

Proposed |aw repeal s present law and provides definitions applicable to Chapter 25 of Title
12. Proposed law further provides that terms defined in the Business Corporation Act have
the same meaning in Chapter 25 of Title 12.

Present law (R.S. 12:1603) sets forth the conversion application requirements for business
organizations.

Proposed law repeals present law and provides tax filing requirements for converting
entities.

Present law (R.S. 12:1604) providesfor thefiling and recording of aconversion application
and the issuance and effect of a certificate of conversion.

Proposed law repeals present law and provides for the continuation and updating of a
professional or other license.

Present law (R.S. 12:1605) provides for the effect of conversion.

Proposed law repeal s present law.

Present law (R.S. 12:1606) provides for tax filing requirements for converting business
organizations.

Proposed |aw repeals present law.

Present law (R.S. 12:1607) provides for the recognition of conversion and updating of a
professional license.

Proposed law repeal s present law.

Present law (R.S. 49:222(B)(1)) provides for fees chargeable by the secretary of state for
domestic corporations and limited liability companies.
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Proposed law amends the provision to authorize the secretary of state to collect fees and
documents permitted to be filed under the Business Corporation Act.

Present law (C.C.P. Art 611) provides for derivative actions.

Proposed law maintains present law and providesthat a"derivative proceeding” as defined
in the Business Corporation Act isexempt from the provisions of Chapter 5 of Titlell of the
Codeof Civil Procedure and subject to the relevant provisions of the Business Corporations
Act.

(AmendsR.S. 12:1501, 1502(A), and 1601-1604, R.S. 49:222(B)(1) and (6), and C.C.P. Art.
611; AddsR.S. 12:1-101through 1-1704; Repeals R.S. 12:1-178 and 1605-1607)
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