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ENROLLED

Regular Session, 2013 ACT No. 203

HOUSE BILL NO. 543

BY REPRESENTATIVE PIERRE

Prefiled pursuant to Article 111, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

AN ACT

Toamend and reenact R.S. 22:46(2) and (17), 431, 432, 433, 435, 436, 438, and 439(F) and
to enact R.S. 22:46(7.1) and (8.1), relative to surplus lines insurance; to authorize
placement of insurance with asurpluslinesinsurer without regard to the availability
of authorized insurance; to provide relative to capital, surplus, bond, and deposit
requirements; to provide with respect to the list of surpluslinesinsurers maintained
by the commissioner of insurance; to providerelativeto certain noticesto applicants
for insurance regarding placement of personal lines policies with surplus lines
insurers; to provide for applicability; and to provide for related matters.

Beit enacted by the Legislature of Louisiana:

Section 1. R.S. 22:46(2) and (17), 431, 432, 433, 435, 436, 438, and 439(F) are
hereby amended and reenacted and R.S. 22:46(7.1) and (8.1) are hereby enacted to read as
follows:

846. General definitions

In this Code, unlessthe context otherwise requires, the following definitions

shall be applicable:

(2) "Approved unauthorized insurer” means an insurer without a certificate
of authority, or otherwise qualified under the provisions of this Code, anehwhich that

meets the digibility criteria of R.S. 22:435(A)(2) and (B) and is on the list of

approved unauthorized insurersunder theprovisionsof R.S. 22:436, and fromwhich
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HB NO. 543 ENROLLED

alicensed surplus lines broker may procure insurance under the provisions of R.S.

22:432.

(7.1) "Eligible unauthorized insurer" means an insurer without a certificate

of authority, or otherwise qualified under the provisions of this Code, that meetsthe

eligibility criteria of R.S. 22:435(A)(2) and (B) and from which alicensed surplus

lines broker may procure insurance under the provisions of R.S. 22:432.

* * *

(8.1)(a) "Home state" means, with respect to an insured on a surplus lines

insurance policy, one of the following:

(i) Thestateinwhich aninsured maintainsits principal place of businessor,

in the case of an individual, the individual's principal residence.

(ii) If one hundred percent of the insured risk is located out of the state

referred toin Item (i) of this Subparagraph, the state to which the greatest percentage

of the insured's taxable premium for that insurance contract is allocated.

(iii) If morethan oneinsured from an affiliated group are named insureds on

asinglesurpluslinesinsurance contract, the state, as determined pursuant to Item (i)

or (ii) of this Subparagraph, of the member of the affiliated group that hasthe largest

percentage of premium attributed to it under the surplus lines insurance contract.

(b) The home state as determined in Subparagraph (a) of this Paragraph is

the state that has sole statutory and requlatory jurisdiction over the placement of

surplus lines insurance pursuant to 15 U.S.C. 8202 and the exclusive authority to

require the payment of any premium tax on surplus lines insurance pursuant to 15

U.S.C. 8201.

(17) "Surplus lines insurance" means any property and casualty insurance

in this state on propertiessksor-expostres property, risk, or exposure located or

to be performed in this state, permitted to be placed through alicensed surpluslines

broker with an approved unauthorized insurer or eligible unauthorized insurer.

* * *
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HB NO. 543 ENROLLED

8431. Purpose; necessity for regulation

This Subpart shall be liberally construed and applied to promote its
underlying purposes which include:

(1) Protecting persons seeking insurance in this state.

(2) Permitting Facilitating the placement of surplus lines insurance to-be

ptaced with reputable and financialy sound unauthorized insurers under the
provisions of this Subpart.

(3) Establishing a system of regulation which-wit—permit that permits
orderly access to surplus lines insurance in this state and enestrage encourages
authorized insurersto previde make new and innovative types of insurance available
to consumersin this state.

(4) Providing asystem through which persons may purchase insurance sther

than—surptas—thes—thsarance; from approved unauthorized insurers or eligible

unauthorized insurers pursuant to this Subpart.

(5) Protecting the revenues of this state.

(6) Providing a system pursuant to this Subpart whieh that subjects
unauthorized insurance activities in this state to the jurisdiction of the thsuranee
commissioner of insurance and state and federal courtsin suits by or on behalf of the
state.

8432. Surplus linesinsurance from unauthorized insurers

Surplus lines*; insurance, as

defined in R.S. 22:46(17), may be procured from approved unauthorized insurers or

eligible unauthorized insurers, provided that the insurance is as defined in R.S.

22:46(2) and (7.1) and sometimesreferredtointhis Titleas"surpluslinesinsurers'.

It shall be procured through a licensed surplus lines breker: brokers and may be

procured without regard to the availability of coverage from authorized insurers.

8433. Endorsement of contract

A. Every Eachinsurancepolicy or contract procured and delivered assurplus

lines coverage pursuant to this Subpart shall have starmped-erprinted-tpon-it-ancbe
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HB NO. 543 ENROLLED

shal-netbetessthanten-potrttype; the following: notice:

NOTICE

Thisinsurancepolicy isdelivered assur pluslinescover ageunder theL ouisiana
I nsurance Code. ef the-State-of Loutstana:

I n theevent of insolvency of thecompany issuing thiscontract, the policyholder
or claimant is not covered by the Louisiana I nsurance Guaranty Association which
guar antees only specific types of policiesissued by an insurance eempatty companies
authorized to do businessin Louisiana.

Thissurpluslinespolicy hasbeen procured by thefollowing licensed L ouisiana

surpluslinesbroker:

Signature of Licensed L ouisiana Surplus Lines Broker

or Authorized Representative

Printed Name of Licensed Louisiana Surplus Lines Broker
B. The notice required under pursuant to Subsection A of this Section shall;
e I inted: be: distinguished-inr-eit e fotton _
(1) Fhenotieeshal-bepromtnentty Prominently displayed in the color red:

or prominently offset by a black border.

(2) Hthenoticetsprinted Printed or stamped th-the-cotorblackit-shatt-be
prominentty-offset-by-abtackberder: on the policy or contract in bold and in not less

than ten-point type.

(3) Signed by the surplus lines broker who procured the policy or contract.

and-bondrequtrements Solvency and eligibility requirements

Ay A surplus lines broker shall netknewinghy place surplus lines

insurance only with surplus lines insurers trsoune-financtaty- that are:
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HB NO. 543 ENROLLED

(1) Financialy sound.

(2) Eechinsurerts-adthorized Authorized to-writethetype-of-thsdrance in

ttstheir domiciliary jurisdietton: jurisdictions to write the type of insurance placed.

tone-thefolowing: A surplus lines broker shall not place coverage with a surplus

lines insurer, unless, at the time of placement, the surplus lines broker has

determined that the surplus lines insurer qualifies under one of the following

Paragraphs.

(D)(@ If itisaforeigninsurer that it has capital and surplus or its equivalent

under the laws of its domiciliary jurisdiction which equals the greater of:
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HB NO. 543 ENROLLED

(i) The minimum capital and surplus reguirements under the laws of this

state.

(ii) Fifteen million dollars.

ey (b) Therequirementsof Subparagraph (a) of this Paragraph;with-respect
onty-to-capital-and-surptds; may be satisfied by an insurer's possessing less than the

minimum capital and surplus upon an affirmative finding of acceptability by the

commissioner.

- Thefinding
shall be based upon such factors as quality of management, capital and surplus of
any parent company, company underwriting profit and investment income trends,

market availability, and company record and reputation within the industry. In no
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HB NO. 543 ENROLLED

event shall the commissioner make an affirmative finding of acceptability when the

nenadmttted an unauthorized insurer's capital and surplusis less than four million

five hundred thousand dollars.
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HB NO. 543 ENROLLED

6) (2)(a) radditronto-aH-of the-otherregairementsof-thts-Seetion; If it is
an adlien insurer, netdemicHecHthe-bnited-Statesorttsterritories it shall be listed

by the International Insurers Department of the National Association of Insurance

Commissioners: on its Quarterly Listing of Alien Insurers.

(b) Thecommissioner may waivethe requirement in Subparagraph (a) of this

Paragraph 6

A UpoN an

affirmative finding of the insurer's meeting the requirements for capital and surplus

or acceptability by
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B- C. Inaddition to any other statements or reports required by this Subpart,
the commissioner of insurance may request from any surplus lines broker full and
complete information respecting the financial stability, reputation, and integrity of
any unauthorized insurer with whom any such surplus lines broker has dealt, or
proposes to deal, in the transaction of insurance business. The surplus lines broker

shall promptly furnish in written or printed form so much of the information

requested as he can produce.
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HB NO. 543 ENROLLED

by-the-commissioner-of-asdrance: The commissioner of insurance shall maintain a

list of approved unauthorized insurersfrom those gliqible unauthorized insurersthat

apply for approval and satisfy the criteria established by the commissioner.

Placement onthelist of approved unauthorized insurersshall beprimafacieevidence

that an unauthorized insurer meets the financial and diqibility criteria of R.S.

22:435(A) and (B).

B.4) Toobtain and maintain placement onthelist of approved unauthorized

insurers, aforetgh an unauthorized insurer shall comply with the provisions of R.S.

22:435 applicable to foreign or alien insurers, respectively, and shall annualy file

with the commissioner the following , unless available to the commissioner through

the NAIC or from public sources:
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HB NO. 543 ENROLLED

tay (1) A copy of theinsurer'sannua statement;-signed-and-sworn-to-by-its
prestdent-ane-seeretary-astottseondition as of the preceding December thirty-first,

evidencing that the insurer has eapttal-ane-surptus-ef-nottessthan-fifteermition
el complied

te) (2) Evidencethat, if theinsurer issuesworkers compensation insurance

inthisstate, it has established and maintained aworkers compensation claims office
pursuant to R.S. 23:1161.1 or has retained alicensed claims adjuster.

e (3) A copy of the producer production report in aform required by the
commissioner listing all business placed with the company by licensed surpluslines

brokers. The report shall be filed with the Bepartment-ef-Hasdranee commissioner

no later than April fifteenth of each year.
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E C. The commissioner may remove a-forergrthasdrerfromthetist-of an

approved unauthorized thsdrers insurer from the list if:
1
eapttal-and-surptas: The insurer fails to pay any required fee.

(2) The insurer fails to deliver any information requested by the
commissioner within thirty days.

(3) Theinsurer issuesworkers compensation insurance within the state, and
fails to establish and maintain a workers' compensation claims office pursuant to

R.S. 23:1161.1 or failsto retain alicensed claims adjuster.

@ (4) The insurer is in unsound financial condition or has acted in an

untrustworthy manner.

by (5) The insurer no longer satisfies the requirements set forth in R.S.
22:435.

te) (6) Theinsurer has willfully violated the laws of this state.

ey (7) The insurer doeeshot-conduct-aproper conducts improper claims

prectiee: practices, including but not limited to unfair trade practices as defined in

Part IV of Chapter 7 of this Title, R.S. 22:1961 et seqg.

&: D. Upon removing an insurer from the list of approved unauthorized
insurers, the commissioner shall notify the insurer and all licensed surplus lines

brokers of such actioninwriting. Such noticeto licensed surpluslinesbrokers may,
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HB NO. 543 ENROLLED

at the option of the surplus lines broker, be sent by the commissioner viaelectronic
mail.

H: E. The commissioner shall have the authority to adopt and promulgate
such rules and regulations as are necessary to carry out the provisions of this Section

in accordance with the Administrative Procedure Act.

* * *

8438. Proof-ofuninsurabitity-affidavit Acknowledgment of applicant for insurance

A. Any licensed surplus lines broker that procures a personal lines policy

with an approved unauthorized insurer or eligible unauthorized insurer shall obtain

from the duly

applicant

for insurance no later than the date of binding anr—affidavit coverage, an

acknowledgment on a standardized form promulgated by the commissioner of

insurance which shall be maintained by the licensed surpluslines broker. that-attests

admittedHinsurersandtheresaltsthereof: Theaffidavit acknowledgment shall affirm

verify that:
(1) the-insared-appticantfor—insaranee The applicant for insurance was

expressly advised prior to placement of the surplus lines insurance.

(2) thatthe-surptustinesthsarer-with-whortthe The insurance tsbethg may

be placed ts with an approved unauthorized insurer or eligible unauthorized insurer.

(3) andthatin In the event of insolvency of the insurer, losses shall not be

paid by the statetrstraneegtaranty-fund; L ouisianal nsurance Guaranty A ssoci ation.

(4) The applicant for insurance expressly authorizes the procurement of

surplus lines insurance coverage.

(5) aned-thatthe The coverage is being procured through a duly licensed
tettistana surplus lines broker.
B. Aslong asthe personal lines policy continuesto be renewed by the same

approved unauthorized insurer or eligible unauthorized insurer, there shall not be a

need for new affidavits acknowledgments at each renewal. At renewad, if the

personal lines policy is placed with a different approved unauthorized insurer or
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eligible unauthorized insurer, then the—procurement—of a new affidavit—wit

acknowledgment shall be seeured obtained in the manner outlined in Subsection A

of this Section.

8439. Tax on surpluslines

F. The home state of the insured for purposes of this Section shall be as

definedinR.S. 22:46(8.1) thet

Section 2. ThisAct shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto becomelaw without signature
by the governor, as provided by Article I11, Section 18 of the Constitution of Louisiana. |f
vetoed by the governor and subsequently approved by the legidature, this Act shall become

effective on the day following such approval.

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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