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SLS 14RS-3067 REENGROSSED

Regular Session, 2014
SENATE BILL NO. 680 (Substitute of Senate Bill No. 552 by Senator Adley)

BY SENATORSADLEY AND GARY SMITH

PUBLIC CONTRACTS. Authorizes use of construction management at risk method for
public contracts. (8/1/14)

AN ACT
To enact R.S. 38:2225.2.4, relative to public contracts; to authorize use of the construction
management at risk method for public contracts; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. R.S. 38:2225.2.4 is hereby enacted to read as follows:

§2225.2.4. Construction management at risk

A.(1) Notwithstanding any other provision of law to the contrary, a

public entity may use the construction management at risk project dedlivery

method to contract for a project to construct public works as set forth in this

Section.

(2) Pur pose. This Section createsan alter nativepr oject delivery method,

known as" construction management atrisk",or "CMAR" , for useby apublic

entity toaward a contract to construct public wor kswhen deemed in the public

inter est, beneficial to the owner, and in accor dancewith the proceduresin this

Section. The following are reasons to use the CMAR ddivery method:

collabor ation and cost contr ol; concurr ent execution of design and construction;

acomplex project with atight timeframe; owner, designer , and contractor with
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mutual project goals; risk identification contr olled by owner ; and minimization

of therisk of construction and design disputesby using a collabor ative process.

(3) CMAR shall not beused for any project that isestimated to cost less

than twenty-five million dollars.

B. Definitions. When used in this Section, the following words and

phrases have the meanings ascribed to them in this Section, unless the context

indicates a different meaning:

(1) " Construction management at risk" or "CMAR" meansa delivery

method by which the owner uses a design professional, who is engaged by the

owner for professional predesign or design services, or both. The owner

contractssepar ately with a CM AR contr actor to engagein the preconstr uction

phase. Asspecified in thisSection, thesameCM AR contractor may alsoprovide

construction servicesto build the project.

(2) "Construction management at risk contractor” or "CMAR

contractor” means a person, sole proprietor ship, partner ship, corporation, or

other legal entity, properly licensed, bonded, and insur ed, who doesoneor both

of thefollowing:

(a) Provides construction experience to the owner or its design

professional duringthepreconstruction phaser egar dingtheconstructability of

the project.

(b) May contract with the owner to assume the risk to construct the

project for a guaranteed maximum price, without re-procur ement.

(3) "Design professional” means an engineer, architect, or landscape

ar chitect who has secured a professional licensefrom a L ouisiana registration

board asrequired by state law and who is selected by an owner in accordance

with state law.

4) " Owner" meansa" i ity" asdefined in R.S. 38:2211.

(5) " Selection review committee' meansthecommitteeappointed by the

owner to review the request for qualifications, score the proposers, and
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recommend award to a construction management at risk contractor. The

committee shall consist of no mor e than fiveindividuals as follows:

(a) One design professional in the discipline of but not involved in the

project.

(b) Onelicensed contractor in the discipline of but not involved in the

project.

(c) Onerepresentative of the owner.

(d) Two members at large.

(6) All other terms shall have the meanings as provided for in R.S.

C. Any owner who deter mines to use the constr uction management at

risk method shall indicate such intent in the request for gqualifications to

procurea CMAR contractor and thereasonsit deems such method to bein the

public interest and beneficial to the owner.

D. Thereshall be no challenge by any legal processto the choice of the

successful construction manager at risk contractor except for fraud, bias for

pecuniary or personal reasons not related to the taxpayers interest, or

arbitrary and capricious selection by the owner.

E. The owner shall select and contract with a design professional for

design servicesin the manner provided for by law.

F. Request for qualifications, or RFQ, for construction management at

risk contractor.

(1) A request for gualifications, or RFQ, to award a contract for a

construction management at risk contractor for preconstruction and

construction servicesshall beadvertised in theofficial jour nal of theowner and,

if oneexists, on thelnter net website of theowner. The RFQ shall be advertised

at least two timeswithin thethirty-day period prior to thedeadlinefor receipt

of responses.

(2) The RFQ shall include the following as well as any other pertinent
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information limited to the qualifications of a proposer that the owner

determines a proposer may need to submit aresponseto an RFQ:

(a) The preconstruction scope of services.

(b) Submittal criteriafor the project.

(c) Procurement grading criteria.

(d) Scoring methodology.

(e) Total fees and compensation payable to the CMAR contractor for

preconstr uction services.

(3) The RFQ may request that proposers include the following in

responsetothe RFQ, aswell asany other appropriatefactorsthat would, in the

opinion of theowner, demonstr atethecapability of theproposer to performthe

roleof CMAR contractor:

(a) The proposer's sur ety.

(b) Construction methodologiespr eviously used by thepr oposer on other

I oj ects.

(c) Extent to which the proposer intendsto self-perfor m portions of the

work, if applicable.

(d) Past performance of the proposer including timely completion of

other public works projects of smilar complexity and size.

(e) Proposed management and staffing for the project.

(f) The proposer's last safety record to include current experience

modification rate, or EMR, recordable incident rate, or RIR, lost work time

incident rate, or other data asrequired by the owner.

(q) The proposer's standard safety plan.

(4) Within ninety days after the deadline for responses to the RFQ, a

selection review committeechosen by theowner and identified in the RFQ shall

make a written recommendation to the owner asto which proposer should be

awar ded the contract. Theresults of the selection review committee, inclusive

of itsfindings, grading, scor e sheets, and recommendations, shall be available
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for review by all proposers and shall be deemed public recor ds.

(5) If the benefits of using the CMAR method reduce as the design

process progresses, the owner shall select the CMAR contractor either before,

but not later than, when thedesign professional'sdesign isnot morethan thirty

per cent complete.

G. After awar d and execution of thecontr act with theCM AR contr actor,

the following actions shall proceed:

(1) Thedesign professional, in consultation with the CMAR contractor,

shall proceed with design services.

(2) The owner shall obtain an opinion of probable cost of the project

from both the CM AR contractor and thedesign professional when final design

of the project is not more than sixty percent complete, and again when final

design of the project is not mor e than ninety per cent complete.

(3) The CMAR contractor shall provide to the owner a guaranteed

maximum price for construction of the project, before or upon completion of

thefinal design.

(4) If the owner and CMAR contractor are able to negotiate, and to

establish and agree upon a guaranteed maximum price, or GMP, to render

construction services for the project, and additionally, to agree upon

constructability, construction phasing and sequencing, and the maximum

number of contract daysto completetheproj ect, theowner may then award the

contract for construction servicestothe CM AR contractor for theconstr uction

phase of the contract.

(5) Once a guaranteed maximum priceis agreed upon, the owner may

authorize the CMAR contractor to undertake construction services.

Additionally, theowner may deter mineand authorizethe CM AR contractor to

undertake specific items of construction services prior to agreement upon a

GMPfor such items, provided such undertakingisfor thebenefit of the proj ect

and a GMP for the undertaking can be agreed upon between the owner and
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CMAR contractor. Such items may benefit the project, including but not

limited to itemsthat require a long lead time, may further the under standing

of unknown site conditions, or other items.

(6) If the owner and the CMAR contractor are not able to agree upon

constructability, constr uction phasing and sequencing, theGM Pfor theproject,

the maximum number of contract daysto completethe project, and to reach a

negotiated agreement, then the project shall be readvertised and publicly bid

utilizing the design-bid-build delivery method.

H. The provisions of this Section shall supersede any conflicting

provisionsof any law, including but not limited to thereguirementsof Chapter

10 of thisTitle, but theprovisionsof such Chapter shall otherwisebeapplicable

to such contracts.

The original instrument was prepared by Sharon F. Lyles. The following
digest, which does not constitute a part of the legisative instrument, was
prepared by Linda Nugent.

DIGEST
Adley (SB 680)

Present law prohibits a construction manager or any other third-party consultant employed
by a public entity from managing a construction project as ageneral contractor or acting in
theroleof thegeneral contractor to oversee, direct, or coordinateindividual trade contractors
on behalf of the public entity, or accepting bids or itself bid on the public works or
components of the public works with respect to which the manager or consultant is
employed or contracted to manage or consult.

Proposed |aw authorizes an owner who isapublic entity to usethe construction management
at risk or CMAR project delivery method to contract for public works.

Proposed law defines the " construction management at risk", or "CMAR", method to mean
a delivery method by which the owner uses a design professional, who is engaged by the
owner for professional predesign or design services, or both. The owner contracts separately
with a CMAR contractor to engage in the preconstruction phase. As specified in proposed
law, the same CM AR contractor may also provide construction servicesto build the project.

Proposed law defines "CMAR contractor” as a person, sole proprietorship, partnership,
corporation or other legal entity, properly licensed, bonded, and insured, who may assume
the risk to construct the project for a guaranteed maximum price or who provides
construction experience to the owner or its design professional during the preconstruction
phase regarding the constructability of the project, or both.

Proposed law defines "design professional” as an engineer, architect, or landscape architect
who has secured a professional license from a L ouisiana registration board as required by
state law and who is selected by an owner in accordance with state law.
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Proposed law defines ' sel ection review committee” to mean the committee appointed by the
owner to review the request for qualifications, score the proposers, and recommend award
to a CMAR contractor. The committee shall consist of no more than five individuals as
follows:

Q) One design professional in the discipline of but not involved in the project.
2 One licensed contractor in the discipline of but not involved in the project.
©)] One representative of the owner.

4) Two members at large.

Proposed law defines "owner" as a public entity as defined in R.S. 38:2211.

Proposed |aw requires an owner who determines to use the CMAR method to indicate such
intent in the RFQ to procure a CMAR contractor and the reasons it deems such method to
be in the public interest and beneficial to the owner.

Proposed law prohibits challenges by any legal process to the choice of the successful
CMAR contractor except for fraud, bias for pecuniary or personal reasons not related to the
taxpayers interest, or arbitrary and capricious selection by the owner.

Proposed law requires an owner to select and contract with adesign professional for design
services in the manner provided for by law.

Proposed law requires advertisement of the RFQ to award a contract for CMAR servicesin
the owner'sofficial journal, and on the owner's Internet website, if available. The RFQ shall
be advertised at least two times within the 30 day period prior to the deadline for receipt of
responses.

Proposed law lists specific items the owner shall includein the RFQ. Allowsthe owner to
include other listed itemsin the RFQ. Requiresreview and grading of proposalsby areview
committee identified in the RFQ. Provides that the review committee results, inclusive of
its findings, grading, score sheets and recommendations are available for review by all
proposers and shall be deemed public records.

Proposed law requires the review committee to make its recommendations to the owner
within 90 days after the deadline for submission of responses to the RFQ. Requires the
proposer recommended by the committee asthe CMAR contractor to work with the owner's
design professional for the project on constructability and construction phasing and
sequencing prior to the owner's award to construct the project.

Proposed law requires the owner to select the CMAR contractor either before, but not |ater
than, when the design professional design is not more than 30% complete if the benefits of
the CMAR method reduce as the design process progresses.

Proposed law requires the owner to obtain an opinion of probable cost from the design
professional and the CMAR contractor when final project design is not more than 60% and
again when final design is not more than 90% compl ete.

Proposed law requires the CMAR contractor to provide the owner a guaranteed maximum
price, or GMP, before or upon completion of final design.

Proposed law provides that, if the owner and CMAR contractor are able to negotiate,
establish, and agree upon such GMP for rendering construction services for the project, the
owner may authorize the CMAR contractor to undertake construction services. Further
provides that an owner may determine and authorize a CMAR contractor to undertake
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specific items provided such undertaking is beneficial to the project, including but not
limited to items that require a long lead time, further understanding of unknown site
conditions, or other issues.

Proposed law requires the owner to readvertise and publicly bid utilizing the design-bid-
build delivery method when the owner and the CMAR contractor do not reach a negotiated
agreement.

Proposed law provisions do not supersede any conflicting provisions of any law, including
but not limited to the requirements of Chapter 10 of Title 38, but the provisions of such
Chapter shall otherwise apply to such contracts.

Effective August 1, 2014.

(AddsR.S. 38:2225.2.4)

Summary of Amendments Adopted by Senate

Senate Floor Amendments to engrossed bill

1 Removes the requirement that the two members at large on the selection
review committee be from the general public.

2. L egidative Bureau technical amendments.
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