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Regular Session, 2014 ENROLLED
SENATE BILL NO. 302

BY SENATOR MILLS

AN ACT
To amend and reenact R.S. 40:1299.53, relative to persons who may consent to surgical or
medical treatment; to providerelativeto an adult friend of certain patients; to provide
relative to circumstances where no person is reasonably available to consent for the
patient; to provide relative to physician discretion; to provide for certain terms,
conditions, and procedures; to provide for certain immunity; and to provide for
related matters.
Be it enacted by the Legislature of Louisiana:

Section 1. R.S. 40:1299.53 is hereby amended and reenacted to read as follows:
81299.53. Persons who may consent to surgical or medical treatment

A. In addition to such other persons as may be authorized and empowered,
any one of the following persons in the following order of priority, if thereis no
person in aprior classwho isreasonably available, willing, and competent to act, is
authorized and empowered to consent, either orally or otherwise, to any surgical or
medical treatment or proceduresincluding autopsy not prohibited by law which may
be suggested, recommended, prescribed, or directed by a duly licensed physician:

(1) Any adult, for himself.

(2) Thejudicially appointed tutor or curator of the patient, if one has been
appointed.

(3) Anagent acting pursuant to avalid mandate, specifically authorizing the
agent to make health care decisions.

(4) The patient's spouse not judicialy separated.

(5 Anadult child of the patient.

(6) Any parent, whether adult or minor, for his child.
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(7) The patient's sibling.
(8) The patient's other ascendants or descendants.

(9) Upon the inability of any adult to consent for himself and in the

absence of any person listed in Paragraphs (2) through (8) of this Subsection,

an adult friend of thepatient. For pur posesof this Subsection to consent, " adult

friend" means an adult who has exhibited special care and concern for the

patient, who is generally familiar with the patient’s health care views and

desires, and who iswilling and able to becomeinvolved in the patient’s health

caredecisonsand toact inthepatient’ sbest inter est. Theadult friend shall sign

and datean acknowledgment for m provided by thehospital or other health care

facility in which the patient is located for placement in the patient’s records

certifying that he or she meetssuch criteria.

£9)(10) Any person temporarily standing in loco parentis, whether formally
serving or not, for the minor under his care and any guardian for his ward.

16)(11) A person chosen by the interdisciplinary team, as defined in R.S.
28:451.2, to makerecommendationson behal f of anindividual with adevel opmental
disability, as defined in R.S. 28:451.2. The interdisciplinary team shall exercise
discretion in choosing, by majority vote, the family member, friend, or other person
most familiar with the individual or most capable of making the decision at issue.

21(12) A person chosen by an ad hoc team assembled by any interested
person for the purpose of addressing the medical decision at issue for an individual
with a developmental disability.

(@ This team shall consist of at least three persons familiar with the
circumstances and needs of theindividual, and shall contain representatives from at
least two different services, educational or advocacy agencies serving individuals
with developmental disabilities.

(b) Theteam shall make decisions by mgjority vote, and no one agency shall
provide a magjority of the members.

(c) Theteam shall exercisediscretionin choosing thefamily member, friend,

or other person most familiar with the individual or most capable of making the
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decision at issue.

B. If there is more than one person within the above named class in
Paragraphs (A)(1) through (9), the consent for surgical or medical treatment shall be
given by amajority of those members of the class available for consultation.

C. If noneof thepersonslisted under Paragraphs (A)(1) through (10) of

this Section are reasonably available, then the patient's attending physician

shall have the discretion to provide or perform any surgical or medical

treatment or procedures, including but not limited to an autopsy, and may also

make decisions r egarding continued services needed by the patient, including

but not limited to approving the placement or transfer of the patient to another

facility, without the consent of thepatient or other per son authorized to consent

for the patient. Prior to taking such action, the attending physician shall

document in the patient’schart thefacts that establish what medical decisions

need to be made and why those decisions ar e needed without undue delay, as

well as the steps taken to obtain consent from the patient or another person

authorized by law to give consent and then obtain confir mation from another

physician, preferably the patient's primary care physician if he is not the

attendingphysician, of thepatient'scondition and themedical necessity for such

action asis appropriate and consistent with the patient's condition and which

cannot be omitted without adversely affecting the patient's condition or the

quality of medical care rendered. The confirming physician shall personally

examine the patient and document his assessment, findings and

recommendations in the patient’s chart prior to the proposed surgical or

medical treatment or procedures being performed. This Subsection shall not

apply to an emergency governed by the provisions of R.S. 40:1299.54.

D.(1) When no contact personsareincluded in theindividual'srecords,

in order to justify a finding that none of the authorized persons listed under

Par agraphs (A)(1) through (9) of this Section are reasonably available, the

patient's attending physician shall document the following in the patient's

record:
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(a) That heor arepresentative of theattending physician or facility has

inquired of, or has made a documented good-faith effort to inquire of, the

following entitiesr egar ding the existence of any advancedir ective made by the

patient and the availability of infor mation that would enable the physician to

contact any person listed under Paragraphs (A)(2) through (9) of this Section:

(i) TheLouisiana Secretary of State'sLiving Will Registry.

(i) The patient's primary care physician or_any known provider of

medical treatment or services received by the patient in the previous one

hundred and eighty days.

(iii) Any known facility in which the patient hasresided in the last one

hundred and eighty days.

(b) That no advance directive or other infor mation that would enable

the physician to contact an authorized individual to consent is available.

(2) When names of potentially authorized persons are listed in the

individual'srecords or are obtained through efforts under this Subsection, in

order to justify a finding that none of the authorized persons listed under

Par agraphs (A)(1) through (9) of this Section are reasonably available, the

patient's attending physician shall document in the patient'srecord the name

of each potentially authorized person that he or a representative of the

physician or facility attempted to contact, themanner and dateof theattempted

contact, and theresult of the attempted contact.

E. For anindividual with adevelopmental disability, competency to act for
the purpose of this Section shall be determined in accordance with principles set
forthin R.S. 28:454.3, including capacity to consent and legally adequate consent.

B:F. Consent to surgical or medical treatment for an individual with a
developmental disability will be implied where an emergency, as defined in R.S.
40:1299.54, exists.

G. No hospital or other health care facility, physician, health care

provider, or other person or entity shall be subject to criminal prosecution or

civil liability or be deemed to have engaged in unpr ofessional conduct asto the
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issue of consent only, based upon therediancein good faith on any dir ection or

decision by any per son reasonably believed tobeauthorized and empower ed to

consent under Paragraphs (A)(1) through (9) of this Section, even if death or

injury tothe patient ensuesexcept for liability for medical malpracticeastothe

provision or performanceof thesurgical or medical treatment, not with regard

to the guestion of consent under R.S. 40:1299.39 et seg., or R.S. 40:1299.41 et.

seg. Each hospital or other health car efacility, physician, health careprovider,

or other person or entity, who actsin good-faith reliance on any such direction

or decision shall be protected and released to the same extent as though such

person had interacted directly with the patient as a fully competent per son.

H. Any physician attending or confirming, who, in accordance with

Subsection C of this Section, provides or performs any surgical or medical

treatment or procedure, including but not limited to an autopsy, or who makes

decisions regar ding continued services, including but not limited to approving

thetransfer or placement of the patient, without the consent of the patient or

other person authorized to consent for the patient, shall not be subject to

criminal _prosecution or civil liability or be deemed to have engaged in

unprofessional conduct as a result of the decision to perform, or the actual

performance of, such treatment or procedure, or with regard to any decisions

pertaining to continued services, including but not limited to decisions

regarding the transfer or placement of the patient as to the issue of consent

only, evenif death or injury tothepatient ensues, except for liability for medical

malpractice as to the provision or performance of the surgical or medical

treatment, not with regard to the guestion of consent under R.S. 40:1299.39 et

seq., or R.S. 40:1299.41 et. seq. Furthermore, no hospital or other health care

facility, health care provider or other person or entity acting under the

direction of aphysician shall besubject to criminal prosecution or civil liability,

or be deemed to have engaged in unprofessional conduct as a result of any

treatment, procedures, continued services, transfer, or placements that were

performed in accordance with Subsection C of this Section, as to the issue of
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consent only, evenif death or injury tothepatient ensues, except for liability for

medical malpractice as to the provision or performance of the surgical or

medical treatment, not with regard to the guestion of consent under R.S.

40:1299.39 et seq., or R.S. 40:1299.41 et. seq.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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