Regular Session, 2014 ENROLLED
SENATE BILL NO. 143

BY SENATOR KOSTELKA AND REPRESENTATIVE GAINES
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AN ACT

To amend and reenact Code of Civil Procedure Article 3601(A) and to repeal R.S. 13:4062,

relative to specia civil proceedings; to provide for injunctions and temporary
restraining orders against the state and political subdivisions; to provide for filing
and notice of an affidavit; to provide for waiver of certain requirements; to provide
for hearings by certain legislative committees; to providefor hearingsoninjunctions
under certain circumstances; to provide for the burden of proof; to provide for the
traversal of affidavits; to provide limitations on applicability; and to provide for

related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. Code of Civil Procedure Article 3601(A) is hereby amended and

reenacted to read as follows:

Art. 3601. Injunction, grounds for issuance; preliminary injunction; temporary
restraining order
A.(1) Aninjunction shall beissued in cases where irreparable injury, loss,
or damage may otherwise result to the applicant, or in other cases specifically
provided by law=provided-heweverthat.

(2)(a) Notwithstanding the provisions of Subparagraph (1) of this

Paragraph, no court shal have jurisdiction to issue, or cause to be issued, any
temporary restraining order;-pretminarythanetion;, orpermanentHhunetion against
any state department, board, or agency, or any officer, administrator, or head thereof,
or any officer of the state of Louisianain any suit involving the expenditure of public
funds under any statute or law of this state to compel the expenditure of state funds

when the direetor officer, administrator, or head of such department, board, or

agency or the governor shall certify by affidavit that the expenditure of such funds

would have the effect of creating a deficit in the funds of sait—ageney the
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SB NO. 143 ENROLLED

department, board, or agency, or bein violation of the requirements placed upon

the expenditure of such funds by the legislature. Notice of thefiling and a copy of

the affidavit shall be delivered to all parties and to the clerk of the House of

Repr esentatives and the secretary of the Senate.

(b)(i) Theprovisionsof Subsubpar agraph (a) of thisSubpar agr aph shall

also apply to a petition for preliminary or permanent injunction only if the

Joint L egislative Committee on the Budget reviews and approvesthe affidavit

prior tofilingtheaffidavit or at itsnext regularly scheduled meeting after filing

the affidavit.

(i) At any time after the filing of the petition for preliminary or

per manent injunction, the court may waivethereguirement of approval of the

affidavit by the Joint Legislative Committee on the Budget and deem the

affidavit as approved if it deter minesfrom thefiled pleadingsthat the petition

for preliminary or permanent injunction isfrivolous or without merit.

(iii) If the next regularly scheduled meeting of the Joint L egislative

Committeeon the Budget ismor ethan fifteen daysafter thedateof filing of the

affidavit, thelitigation subcommittee of the Joint L egislative Committeeon the

Budget shall call itself into a special meeting within fifteen days from thefiling

of the affidavit in order to review and approve the affidavit.

(c)(i) Unless the court finds that the petition for preliminary or

per manent injunction is frivolous or without merit, or unless the affidavit is

approved within the delays required by Subsubparagraph (b) of this

Subparagraph, thecourt shall set ahearingfor thepetition for thepreliminary

injunction or per manent injunction pursuant to Chapter 2 of Titlel of Book VI

of this Code.

(ii) Atthehearingfor thepreliminary or per manent injunction, thestate

department, board, or agency shall have the burden of proving by a

preponder ance of the evidencethat theinjunction sought would havethe effect

of creating a deficit in the funds of the department, board, or agency, or bein

violation of therequirementsplaced upon the expenditur e of such fundsby the
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legidature.

(iii) An adverseparty may traversethefactsalleged in the affidavit and

may present evidence to controvert the affidavit. The court shall give equal

consider ation to all evidence submitted.

(3) The provisions of Subparagraph (2) of this Paragraph requiring

approval of the affidavit by the Joint L egislative Committee on the Budget or

thelitigation subcommittee of the Joint L egislative Committee on the Budget

shall apply only to matter s wher e the expenditur e of public funds exceedsten

million dollars.

Section 2. R.S. 13:4062 is hereby repealed in its entirety.

Section 3. Theprovisionsof Section 1 of this Act shall become effective on August

1, 2015.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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VETO MESSAGE

"Senate Bill No. 143 could put the state in a mid-year deficit posture without the tools
available during the legidlative process to address such shortfalls, and prior to a final
decision of the legal issue being litigated. Current law allows the head of a department,
board or agency to certify that a temporary restraining order or injunction against the state
could place the state in a deficit posture, while still allowing the litigation to proceed to a
final ruling. Whether a temporary restraining order or injunction will cause a deficit is an
issue of fact-either it will require additional spending that was not budgeted in HB1 for that
fiscal year, or it will not.

If adeficit occurs when the Legidlature is not in session, the Executive Branch is required
by the Constitution to present a plan to reduce spending to bring the state budget back into
balance. There arefar fewer tools avail able outside of the legidlative process to mitigate the
impact of those reductionson critical services, creating thethreat of critical needsof citizens
going unmet. Thisis an unacceptable risk to our citizens.

The bill also raises separation of powersissues. By allowing the Judicial Branch-prior to a
final decision of the legal issues-to review and determine whether the state budget has
entered adeficit posture at the very first stage of thelitigation, the Judicial Branch assumes
the fundamental appropriations function of the Legidative Branch to craft and pass an
annual budget for the State.

For these reasons, | have vetoed Senate Bill No. 143 and hereby return it to the Senate.”
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