HLS 15RS-997 ENGROSSED

2015 Regular Session
HOUSE BILL NO. 766

BY REPRESENTATIVE ADAMS

Prefiled pursuant to Article III, Section 2(A)(4)(b)(i) of the Constitution of Louisiana.

COLLEGES/UNIVERSITIES: Provides relative to the operations of public colleges and
universities and exemptions from specified regulations

1 AN ACT

2 ToamendandreenactR.S. 17:3139.2,3139.5, and 3139.6(1), relative to public colleges and

3 universities; to remove institutional performance criteria as conditions on institutions
4 receiving certain exceptions and exemptions from state regulations of their
5 operations; to provide certain financial solvency criteria on the receipt of such
6 exceptions and exemptions; to provide relative to the exceptions and exemptions that
7 an institution may receive; and to provide for related matters.

8  Be it enacted by the Legislature of Louisiana:
9 Section 1. R.S.17:3139.2,3139.5, and 3139.6(1) are hereby amended and reenacted

10  toread as follows:

11 §3139.2. Performance agreements; objectives

12 Effectivebegiming with the 20+HFiseal-Year;any Any public postsecondary
13 education institution, including professional schools, may enter into an initial
14 performance agreement with the Board of Regents in order to be granted limited
15 operatrorat tuition autonomy and flexibility as provided in R.S. +#31395
16 17:3139.5(A) in exchange for committing to meet established targets for the
17 following performance objectives as applicable to the institution as determined by
18 the Board of Regents:

19 * * *
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§3139.5. Autonomtesgranted Tuition autonomy; operational autonomy contingent

on audit findings

A. Notwithstanding any other provision of law to the contrary, each
institution that enters into a performance agreement shall be granted the authorities
amdautonomtes as provided in this Seetrorr Subsection. However,nothingherem

(1) For the 2010-2011 Fiscal Year, pursuant to policies adopted by the
institution's management board and in addition to the authority provided in R.S.
17:3351(A)(5)(e), the authority to increase tuition and mandatory fee amounts by up
to five percent annually.

(2) For the 2011-2012 Fiscal Year, if the Board of Regents has determined
that the institution has met the short-term targets established in the performance
agreement, in addition to the authority provided in R.S. 17:3351(A)(5)(e), the
authority to increase tuition and mandatory fee amounts by up to five percent
annually.

(3) Beginning with the 2012-2013 Fiscal Year and thereafter, if the Board
of Regents has determined that the institution has met the short-term targets
established in the performance agreement and demonstrated progress on long-term
targets, the institution shall be authorized to:

(a) Increase tuition and fee amounts by up to ten percent annually, without
legislative approval, until the institution reaches the average tuition and fee amounts
of its peer institutions. Tuition and fee amounts for peer institutions shall be
weighted based upon the median household income in Southern Regional Education
Board states in which respective peer institutions are located. The median household
income in such states shall be compared with the median household income in
Louisiana, and any differences between the average of the states shall be factored

into the allowable tuition and fee amount increase for the respective institution.
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(b) Upon reaching the average tuition and fee amounts as specified in
Subparagraph (a) of this Paragraph, increase tuition and fee amounts as necessary to
maintain tuition and fee amounts as close to that average as practical.

(4) Each postsecondary education management board shall establish criteria
for waiving any tuition or mandatory fee increase as authorized in this Section in
cases of financial hardship. Information relative to such waivers and the criteria and
procedures for obtaining a waiver shall be made available to all prospective students
in a timely manner such that each student is informed of the availability of a waiver
prior to the student making a final decision concerning attendance at any public
institution of postsecondary education.

B. t5—©Operationalautonomtes: (1)(a) Baselevel: Notwithstanding any
provision of law to the contrary, any institution that rsdetermmed-by-the Boardof

recent fiscatauditby thetegrstatrveauditor meets the requirements of this Paragraph

may exercise the autonomies provided by this Subsection subject to the limitations

provided in this Paragraph.

(b)(1) The division of administration shall approve the exercise of such

autonomies only if the institution received, for the majority of the previous five

years, a financial audit with an unmodified opinion, where the financial statements

are free of material misstatements and material weaknesses, and the financial

position, results of operations, and cash flows are represented fairly in accordance

with Generally Accepted Accounting Principles.

(11) Notwithstanding Item (i) of this Subparagraph, an institution that

received a financial audit in 2013-2014 with an unmodified opinion, where the

financial statements are free of material misstatements and material weaknesses, and
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the financial position, results of operations, and cash flows are represented fairly in

accordance with Generally Accepted Accounting Principles shall be granted all of

the autonomies as provided in this Subsection effective July 1, 2015.

(¢) The autonomies provided for in this Subsection shall be granted for a

period of not less than five years, and the division of administration may renew such

grant. The grant of authority to exercise autonomies shall be withdrawn and shall

not be renewed any time the institution does not, in the majority of previous five

years, meet the following requirements: received a financial audit with an

unmodified opinion, where the financial statements are free of material

misstatements and material weaknesses, and the financial position, results of

operations, and cash flows are represented fairly in accordance with Generally

Accepted Accounting Principles.

(d) In the first year after a grant of authority to exercise autonomies by the

division of administration or after a renewal of such a grant, a postsecondary

management board may contract with the state to return any autonomy provided for

in this Subsection back to the state, by notifying the division of administration in

writing, if the postsecondary management board determines an institution under its

control does not have the operational capacity to perform this service. For the 2015-

2016 school year, such request shall be submitted by June 15, 2015. In any

subsequent year, such request shall be submitted by January first of the year after the

division of administration grants authority to exercise autonomies.

(2) The operational autonomies that may be granted pursuant to this

Subsection are:

9 (a) Authority to retain any funds which remain unexpended and

unobligated at the end of the fiscal year for use at the institution's discretion pursuant

to R.S. 17:3386;4
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ity (b) Authority to identify and dispose of obsolete equipment, excluding

vehicles and items deemed by federal law to be of a dangerous nature;up—to—an

origmatacqutsitronrvatueof frve thousand-dottars. Prior to exercising this autonomy

with respect to electronic devices, the postsecondary management board shall

provide certification to the division of administration that all such devices are

sanitized of any personally identifiable information.

) (c) Authority to be exetude excluded by the division of administration

from tts any table of organization any—posttron—that—ts—fully —funded—by
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(d)(i) Authority to participate in apttot the higher education procurement

code as established by the—mitral—qualifymgmstitutromr—m—each—postsecondary

educatronal-system Louisiana State University and Agricultural and Mechanical

College tobe and as mplace-foranmitralperrodof three-years-and approved by the
division of administration. Fhe—mitral—qualifymg—mstitatton—m—each Each

postsecondary educational system management board may establish-apttot adopt the

higher education procurement code pursuant to rules and regulations adopted in

accordance with the Administrative Procedure Act. Anm—mstitatron—granted—thts

attonomy Any entity whose budget is appropriated through Schedule 19-Higher

Education or 19E-LSU Health Sciences Center- Health Care Services Division may

use this—ptot the higher education procurement code in lieu of the Louisiana

Procurement Code as provided in R.S. 39:15.3, 196 through 200, +48+t+through1526;

and 1551 through 1755, subject to the prior review and approval of the Joint

Legislative Committee on the Budget. Any-extenstonbeyond-the-mitrat-pertod-of

review-and-approval-foraperrodnottoexceed-three-years: Any changes to the ptot
procurementplamafter-theapprovatforanythree=year higher education procurement

code period shall be submitted to the Joint Legislative Committee on the Budget for

approval.  With— b of—the—divisi e i . the—Joi

(11) The division of administration shall maintain a list of all institutions

participating in the higher education procurement code, which shall be published on

1ts website.
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tmtaa) (¢)(i) Exemption from participation in the state's risk management
program established by R.S. 39:1527 et. seq. and administered by the office of risk
management, pursuant to a phased-in plan of implementation as determined by the
institution in collaboration with the attorney general and the division of
administration, subject to the prior review and approval of the Joint Legislative
Committee on the Budget. This exemption shall not include the coverage provided
by the state's risk management program pursuant to R.S. 40:1299.39.

tbby (i1)) Nothing in this exemption shall abrogate, amend, or alter the
authority of the attorney general or the Department of Justice under Article IV,
Sections 1 and 8 of the Constitution of Louisiana or any other provision of law to
represent the state and all departments and agencies of state government in all
litigation arising out of or involving tort or contract. Any institution that is granted
an exemption under this Item shall enter into an interagency agreement with the
attorney general and pay the attorney general reasonable attorney fees and expenses
incurred in representing the institution.

tee) (ii1) Nothing in this Item shall be construed as creating any independent
or separate cause of action against the state. The state shall continue to be sued only
through the exempt institution's management board and cannot be sued in addition
to or separately from the exempt institution's management board in any cause of
action asserted against the exempt institution. Neither the state nor the office of risk
management shall be responsible for payment of any judgment against the exempt
institution's management board. The state's obligation to indemnify a covered
individual as provided in R.S. 13:5108.1 shall not be performed by the office of risk
management.

tddy (iv) Any contract between the exempt institution's management board
and its insurer shall name the state as an additional insured. Any provision in any
contract between the exempt institution's management board and its insurer that

conflicts with the provisions of this Section shall be deemed null and void.
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tee) (v) Nothing in this Item shall be construed to adversely affect any of the
substantive and procedural provisions and limitations applicable to actions against
the state, including but not limited to the provisions of R.S. 13:5106, 5107, 5108.1,
and 5112, and R.S. 9:2800 which would continue to apply equally to any exempted
institution. Those provisions that will not apply are those that are specifically
excluded in this Section. Upon transfer of each line of coverage to the exempted
institution under this Section, the provisions of R.S. 39:1527 et. seq., as well as the
provisions of R.S. 13:5106(B)(3)(c), shall not apply to the line of coverage so
transferred, nor to any claims asserted against the exempted institution within the
transferred line of coverage.

iy (f) Notwithstanding the provisions of R.S. 39:113, authority to
administer all facilities projects funded with self-generated revenue, federal funds,
donations, grants, or revenue bonds, including all projects falling under R.S. 39:128;
however, excluding those projects falling under R.S. 39:128, these projects shall not
be exempted from the capital outlay budget or any requirements as pertains thereto.

(2) Notwithstanding the provisions of R.S. 38:2316, the authority to select

architects for professional service contracts in which the estimated project budget

cost 1s the same amount authorized under R.S. 39:128 or less.

ttv) (h) Authority to invest funds as defined by R.S. 49:327(C);mraddition

to in municipal bonds issued by any state or political subdivision and those

instruments laid out in R.S. 49:327(B)(1), in tax exempt bonds and other taxable
governmental bonds issued by any state or a political subdivision or public
corporation of any state, provided that such bonds are rated by a nationally
recognized rating agency as investment grade. The investment policy governing
such investment as defined by R.S. 49:327(C)(1)(b) shall define the allocation of
funds among instruments and the term of maturity of the instruments, subject to the

prior review and approval of the investment advisory committee. If an institution

short=termtargets—or is determined by the division of administration to no longer
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possess the capacity relevant to this autonomy, or both, authority to invest additional
funds shall be limited to those instruments defined by R.S. 49:327(B)(1) and (C), and
shall exclude further investments in tax exempt bonds and other taxable government

bonds issued by any state or a political subdivision or public corporation of any state.

(3)(a) Nothing in this Subsection abrogates, amends, or alters the authority

of the attorney general or the Department of Justice under Article IV, Sections 1 and

8 of the Constitution of Louisiana or any other provision of law to represent the state

and all departments and agencies of state government in all litigation arising out of

or involving tort or contract. Any exempt institution under this Section shall enter

1nto an interagency agreement with the attorney general and pay the attorney general

reasonable attorney fees and expenses incurred in representing the institution.

(b) Nothing in this Subsection shall be construed as creating any independent

or separate cause of action against the state. The state shall continue to be sued only

through the exempt institution's management board and cannot be sued in addition

to or separately from the exempt institution's management board in any cause of

action asserted against the exempt institution.
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§3139.6. Monitoring; reporting; renewal

(1) The Board of Regents annually shall monitor and report to the legislature
and the governor on each participating institution's progress in meeting the
established targets for performance objectives as specified in R.S. 17:3139.2. Atthe
end of the first six years and each subsequent six-year period, the Board of Regents
shall determine whether to recommend renewal of an institution's performance
agreement subject to the approval of the Joint Legislative Committee on the Budget.
Such determination shall be based on the recommendations of a review panel
established by the Board of Regents to conduct a comprehensive review and
evaluation of the institution's progress in meeting the performance objectives. The
composition of the review panel shall be the-same-as similar to that is provided in
R.S. 17:3138(C) with the addition of two representatives from the business
community, who each possess a postsecondary degree, one recommended by the
speaker of the House of Representatives and one recommended by the president of

the Senate.

Section 2. This Act shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of the time for bills to become law without signature
by the governor, as provided by Article III, Section 18 of the Constitution of Louisiana. If
vetoed by the governor and subsequently approved by the legislature, this Act shall become

effective on the day following such approval.

DIGEST

The digest printed below was prepared by House Legislative Services. It constitutes no part
of the legislative instrument. The keyword, one-liner, abstract, and digest do not constitute
part of the law or proof or indicia of legislative intent. [R.S. 1:13(B) and 24:177(E)]

HB 766 Engrossed 2015 Regular Session Adams

Abstract: Provides relative to exceptions and exemptions from state laws and regulations
for certain public colleges and universities.

Present law (the GRAD Act) authorizes public postsecondary education institutions,
including professional schools, to enter into performance agreements with the Board of
Regents in order to be granted limited operational autonomy and flexibility in exchange for
committing to meet established targets for performance objectives as applicable to the
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institution. Such objectives are categorized relative to student success, articulation and
transfer, workforce and economic development, and institutional efficiency and
accountability. Institutions may receive authority to increase tuition and various exemptions
and exceptions from state regulations of their operations (operational autonomies) pursuant
to such performance agreements.

Proposed law, with respect to the operational autonomies, removes the performance
agreement conditions on their exercise. Requires instead that an institution that meets
certain financial conditions is granted a modified list of operational autonomies. Financial
conditions provided by proposed law are a financial audit with an unmodified opinion, where
the financial statements are free of material misstatements and material weaknesses, and the
financial position, results of operations, and cash flows are represented fairly in accordance
with Generally Accepted Accounting Principles. Provides that the authority to exercise the
autonomies is withdrawn if an institution does not meet the specified audit requirements for
a majority of the previous five years.

Proposed law, with respect to the operational autonomies that an institution may exercise,
adds, retains, modifies, or removes autonomies as follows:

(1) Present law authorizes an institution to retain funds which are unexpended and
unobligated at the end of the fiscal year for use at the institution's discretion subject
to the prior review and approval of the Joint Legislative Committee on the Budget.
Proposed law removes the stipulation that such autonomy is subject to approval by
the legislative budget committee.

(2) Present law authorizes an institution to dispose of obsolete equipment, excluding
vehicles and items deemed by federal law to be of a dangerous nature, up to an
original acquisition value of $5,000. Proposed law removes the value limit and
requires that the postsecondary management board provide certification to the
division of administration that electronic devices are sanitized of any personally
identifiable information.

3) Present law authorizes the exclusion of positions fully funded by nonappropriated
funds from the institution's table of organization. Proposed law authorizes the
division of administration to exclude the institution as a whole from any table of
organization.

4) Present law authorizes exemption from participation in the state's risk management
program. Proposed law retains present law.

(%) Present law generally authorizes an institution to administer facilities projects funded
with self-generated revenue, federal funds, donations, grants, or revenue bonds.

Proposed law retains present law.

(6) Proposed law increases the dollar limit under which institutions have the authority
to select architects for professional service contracts.

(7) Present law provides for pilot procurement codes as an alternative to the state
procurement code. Proposed law authorizes adoption of a higher education
procurement code which has been developed by LSU.

(8) Present law authorizes investment of certain funds in governmental or public
corporation bonds. Proposed law additionally authorizes investment of funds in

municipal bonds.

)] Proposed law removes the following present law autonomies:
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To execute contracts up to a value of $49,999 within a 12-month period in
accordance with the delegation of authority by the office of state
procurement.

To join a not-for-profit cooperative buying organization and to procure
materials, supplies, equipment, and services through purchasing agreements
established by such an organization under specified conditions.

To directly administer certain minor facility capital outlay projects without
oversight or control by the office of facility planning and control.

To use reverse auctions.
For the director of purchasing to make a determination to use a competitive

request for proposal process pursuant to present law without the approval of
the commissioner of administration or the director of state purchasing.

Present law provides that the exemption from participation in the state's risk management
program does not alter the authority of the attorney general and the Dept. of Justice to
represent state agencies in litigation arising out of tort or contract. Proposed law provides
similarly with respect to all autonomies granted by present law and proposed law.

Effective upon signature of governor or lapse of time for gubernatorial action.

(Amends R.S. 17:3139.2, 3139.5, and 3139.6(1))

Summary of Amendments Adopted by House

The Committee Amendments Proposed by House Committee on Education to the
original bill:

1. Were primarily technical.

2. Remove a deadline for submitting a request to exercise autonomies to the
division of administration and add a deadline for requesting that an autonomy be
removed.

3. Remove a proposed autonomy authorizing audits by private accountants rather

than the legislative auditor.
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